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I.  INTRODUCTION  

 

It is an honor and privilege to present the “Texas 

Supreme Court Update” to the State Bar of Texas’ 

Advanced Personal Injury Law Course 2016. 

 

A. Abstract 

 

This article provides you with analysis of every 

opinion issued by the Texas Supreme Court from 

January 1, 2015, up to the submission date of this 

paper on May 26, 2016. This includes, for instance, 

substantive law, discovery, pleadings, and evidentiary 

points. 

 

B. Form  

 

  Quotations and Italics. In each section, cases are 

listed from latest to earliest. To preserve space, 

footnotes and most internal citations have been 

omitted; a few were retained to provide precision or 

controlling references. Also, within quotations, the 

paragraph structure from the original opinion has 

occasionally been eliminated. Further, to promote 

clarity, in some instances I have quoted passages in a 

sequence different from how they appear in the 

opinions. Additionally, sometimes quoted material has 

included quotations of quotations: in that event, I have 

used double quotation marks initially, followed by 

single quotation marks, but I have provided no further 

indication of embedded quotations. Finally, all italics 

are original. References to Black’s Law Dictionary 

have been italicized. 

 Citations. Standard citations of the cases were 

given when the information was available. However, at 

the time this paper was submitted, volume and page 

numbers in the Southwestern Reporter for many of the 

opinions had not yet been assigned.  

 

C. Acknowledgements  

 

I first want to thank Hedy Bower, Director of 

Program Planning; Mary McDonald, Senior Program 

Coordinator; Sheena Taylor, Written Materials 

Coordinator; and Tiffany Clay, Meeting Planner with 

the State Bar of Texas for guiding this course through 

its planning and presentation. 

I would especially like to recognize Hon. Cynthia 

C. Hollingsworth (Dallas), Hon. Cathleen M. Stryker 

(San Antonio), and James E. Byrom (Houston), our 

Course Directors, for their leadership. I further thank 

all of the members of the planning committee for 

inviting me to offer this presentation: Brock C. Akers 

(Houston), Ryan Anderson (San Antonio), Quentin 

Brogdon (Dallas), Thomas Crosley (San Antonio), 

Curtis W. Fenley III (Lufkin), Laura Kugler (Dallas), 

Mitzi S. Mayfield (Amarillo), Ronald McCallum 

(Dallas), Andrew Payne (Dallas), Doug Perrin (Dallas), 

Todd Ramsey (Dallas), Paula Sweeney (Dallas), and 

Larry D. Warren (San Antonio). 

I also appreciate the diligence of Osler McCarthy, 

Staff Attorney for Public Information at the Texas 

Supreme Court, for his helpfulness; he courteously 

included me in his weekly updates of the opinions 

issued by the Texas Supreme Court. 

I especially want to express my gratitude to my 

colleague Brian S. Humphrey for his help with this 

paper; Brian’s encyclopedic knowledge of the law is 

invaluable. In addition, I thank our law clerk Zainab 

Tarique, our legal assistant Abigail Juarez-Rodriguez, 

and University of Houston Honors Student Crystal 

Tran for their support with the preparation of this 

paper. I accept full responsibility for the contents and 

any errors in it. I also want to convey my tremendous 

appreciation to ABRAHAM, WATKINS, NICHOLS, 

SORRELS, AGOSTO & AZIZ for the opportunity to 

practice law at the highest level in a firm that is 

steadfastly committed to excellence and 

professionalism. Most importantly, I want to thank my 

wife Pam and my daughters, Catherine and Laura, for 

their love and support, and my savior Jesus Christ. 

 

II. ATTORNEYS’ ISSUES 

 

A. Attorney’s Fees 

 

1. In re National Lloyds Insurance Company, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

  

 During storm damage suit transferred to the MDL, 

the pretrial court granted plaintiffs filed a motion to 

compel “six categories of information” and ordered 

sanctions. The Supreme Court ruled that one category 

was “overbroad.” It then remanded to the pretrial court 

to determine the amount of sanctions attributable to the 

five items that were appropriately compelled. 

  “If a motion to compel is granted, the trial court 

‘shall . . . [order] reasonable expenses’” unless the 

objection was “‘substantially justified.’” TEX. R. CIV. 

P. 215.1(d). A discovery sanctions “order ‘shall be 

subject to review on appeal from the final judgment.’ 

‘A trial court’s ruling on a motion for sanctions is 

reviewed under an abuse of discretion standard.’ The 

test for abuse of discretion is ‘whether the court acted 

without reference to any guiding rules and principles.’ 

To determine whether the sanctions imposed are just, 

we consider: ‘First, . . . whether there is a direct 

relationship between the offensive conduct and the 

sanctions. . . . Second, . . . whether the sanctions are 

excessive.’” Here, the pretrial court’s order compelling 

production of one category was overbroad, but the 

carrier failed to produce “five other categories.” “The 

sanctions order does not specify the amount of 

attorney’s fees attributed to each category of 

information compelled, and we cannot assume that 

reversal of one-sixth of the categories of information 
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requires a one-sixth reduction of the sanctions.” Thus, 

the pretrial court was directed to determine “whether 

the attorney’s fees award remains appropriate in light 

of” this decision. 

 

2. Wheelabrator Air Pollution Control, Inc. v. City of 

San Antonio, 489 S.W.3d 448 (Tex. 2016) 

 

Contractor sues municipally-owned electric and 

gas utility for breach of a construction contract, 

seeking damages and attorney’s fees. Following 

Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016), the Supreme Court held that 

utility “was performing a proprietary function and 

[was] therefore not immune from suit based on 

governmental immunity . . . even in the contract-claims 

context.” The Court additionally held that contractor’s 

“claim for attorney’s fees does not implicate 

immunity.” 

“Just as the nature of governmental immunity 

does not ‘inherently limit[] the [proprietary-

governmental] dichotomy’s application to tort claims,’ 

it likewise does not inherently preclude a claim for 

attorney’s fees from a breach-of-contract claim arising 

from a proprietary function.” 

 

3. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Trial court dismissed defamation suit under Ch. 

27. Defendant appealed, asserting the court’s award of 

attorney’s fees was inadequate. The Supreme Court 

ruled the lower courts “used the wrong standard in 

determining the attorney’s fees. . . .” 

Ch. 27 “provides for the expedited dismissal of a 

legal action that implicates a defendant’s right of free 

speech or other First Amendment right when the party 

filing the action cannot establish the Act’s threshold 

requirement of a prima facie case. A successful motion 

to dismiss . . . entitles the moving party to an award of 

court costs, reasonable attorney’s fees, and other 

expenses. . . .” The court can also award “sanctions 

‘sufficient to deter’ future ‘similar actions.’” 

Under Ch. 27, an award of attorney’s fees is 

mandatory. 

An award of attorney’s fees in a declaratory 

judgment “is permissive and subject to four express 

limitations—that it be ‘reasonable and necessary’ and 

also ‘equitable and just.’” This requires “a multi-

faceted appellate review because the limitations 

involved both evidentiary and discretionary matters.” 

Here, “the statute does not include a comma after 

‘other expenses’ or after ‘legal action,’ and their 

absence indicates an intent to limit the justice-and-

equity modifier [for the award of attorney’s fees] to the 

last item in the series.” 

Ch. 27 requires an award of “‘reasonable 

attorney’s fees’ to the successful movant [to dismiss]. 

A ‘reasonable’ attorney’s fee ‘is one that is not 

excessive or extreme, but rather moderate or fair.’ That 

determination rests within the court’s sound discretion, 

but that discretion, under [Ch. 27], does not also 

specifically include considerations of justice and 

equity.” 

The “lodestar” approach was used here from El 

Apple I, Ltd. v. Olivas, 370 S.W.3d 757 (Tex. 2012). 

“In El Apple, we said that ‘[t]he starting point for 

determining a lodestar fee award is the number of 

hours ‘reasonably expended on the litigation.’’ We 

further said that the party applying for the award bears 

the burden of proof, which ‘includes, at a minimum, 

documentation of the services performed, who 

performed them and at what hourly rate, when they 

were performed, and how much time the work 

required.’ The proof must be sufficient to permit a 

court ‘to perform a meaningful review of their fee 

application.’ We have subsequently condemned 

‘generalities about tasks performed’ and specifically 

said that, ‘without any evidence of the time spent on 

specific tasks,’ the trial court does not have sufficient 

information to meaningfully review the fee 

application.” 

 

4. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Supreme Court affirmed mandamus because 

the trial court granted a new trial on three facially 

invalid reasons and one that was not supported by the 

record. 

The trial court failed to provide a facially 

sufficient explanation to grant a new trial due to the 

jury’s failure to award appellate attorney’s fees. That a 

party “may obtain” attorney’s fees under TEX. INS. 

CODE § 541.152(a)(1) can render such an award 

“mandatory.” But, they still must be proven as 

“reasonable and necessary.” Here, the trial court failed 

to discuss evidence that showed that the attorney’s fees 

were proven. Calling the evidence “overwhelming” is 

insufficient. 

 

5. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

3 
 

there was no evidence in the records that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. See below for original opinion.  

 

6. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

Attorney’s fee contract required arbitration of 

claims but excepted any claim for fees or expenses. 

The Supreme Court that arbitration was enforceable 

because the “client did not prove that either the 

arbitration provision is substantively unconscionable or 

any other defense to” arbitration. 

 Once ‘“it is established that a valid arbitration 

agreement exists and that the claims in question are 

within the scope of the agreement, a presumption arises 

in favor of arbitrating those claims and the party 

opposing arbitration has the burden to prove a defense 

to arbitration. The same principles apply to arbitration 

agreements between attorneys and clients.” Arbitration 

“‘clauses in attorney-client employment contracts are 

not presumptively unconscionable.’” 

 An “arbitration agreement is not so one-sided as 

to be unconscionable just because certain claims are 

excepted from those to be arbitrated.” Here, neither 

side could arbitrate issues of fees or expenses because 

those issues were excluded. 

 Lawyers “are held to the highest ethical 

standards.” But, the “Disciplinary Rules are not 

binding as to substantive law regarding attorneys, 

although they inform that law. Opinions of the 

Professional Ethics Committee carry less weight than 

do the Disciplinary Rules . . . , but they are 

nevertheless advisory as to those obligations.” 

 “[W]e decline to impose, as a matter of public 

policy, a legal requirement that attorneys explain to 

prospective clients, either orally or in writing, 

arbitration provisions in attorney-client employment 

agreements.” 

Finally, client’s “illusory defense fail[ed] because 

consideration exists for the provision and [firm] cannot 

avoid its promise to arbitrate . . . by . . . unilaterally 

amending or terminating the provision.” 

 

7. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

  

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

 “Under the Uniform Declaratory Judgments Act, 

a trial court has discretion to award costs and 

attorney’s fees. When an appellate court reverses a 

declaratory judgment, it may reverse an attorney’s fee 

award, but it is not required to do so.” 

Due to the reversal of two principal points granted 

in a declaratory judgment, the Supreme Court 

remanded the case to determine the “appropriate award 

of costs and fees.” 

The Court also ruled that error was not waived 

regarding seller’s challenge to the award of fees. 

 

8. Ventling v. Johnson, 466 S.W.3d 143 (Tex. 2015) 

 

 Lengthy suit for payment of contractual alimony 

from divorce. After a series of appeals, the issues were 

the dates of prejudgment and postjudgment interest, 

and appellate attorney’s fees. The Supreme Court ruled 

that appellate fees can be awarded for prosecuting an 

appeal, as well as defending one, and are suitable for a 

severance. 

A “claim for attorney’s fees is a severable claim.” 

Here, though “the court of appeals did not use the term 

‘sever,’ for all practical purposes that is what the court 

did in remanding Johnson’s claims for attorney’s fees 

and costs separately from the alimony claim.” 

 “To recover attorney’s fees under section 38.001, 

a party must prevail on the underlying claim and 

recover damages. . . . ‘[A] plaintiff ‘prevails’ when 

actual relief on the merits of his claim materially alters 

the legal relationship between the parties by modifying 

the defendant’s behavior in a way that directly benefits 

the plaintiff.’” 

“If trial attorney’s fees are mandatory under 

section 38.001, then appellate attorney’s fees are also 

mandatory when proof of reasonable fees is 

presented.” 

“[C]hapter 38 ‘shall be liberally construed to 

promote its underlying purpose.’” 

Though commonly “a prevailing trial court party 

seeks appellate fees for successfully defending an 

appeal, no precedent conditions an award of appellate 

attorney’s fees upon these circumstances.” Here, 

Johnson “at least partially prevailed on her appeal.” 

“Therefore, while the trial court has discretion as to the 

amount of reasonable and necessary appellate 

attorney’s fees, it had no discretion to award Johnson 

no fees. . . .” 

Since “‘an award of appellate attorney’s fees 

depends on the outcome of the appeal, it is not a final 

award until the appeal is concluded and the appellate 

court issues its final judgment.’ . . . Accordingly, 

. . . an award for conditional appellate attorney’s fees 
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accrues postjudgment interest from the date the award 

is made final by the appropriate appellate court’s 

judgment.” Thus, the date depends upon whether the 

trial court takes additional evidence on attorney’s fees. 

If it does not, “Johnson is entitled to (1) postjudgment 

interest on the award of fees incurred in the court of 

appeals beginning on . . . the date of the court of 

appeals’ final judgment . . . , and (2) postjudgment 

interest on the award of fees incurred in this Court 

from the date of this opinion. . . .”  

Because fees constitute “the only remaining issue 

that might require additional evidence, we sever and 

remand this issue to the trial court to determine the 

appropriate amount of appellate fees, leaving to the 

trial court’s discretion whether to reopen the record on 

this issue.” 

 

9. Stribling v. Millican DPC Partners, LP, 458 

S.W.3d 17 (Tex. 2015) 

 

In a suit to quiet title and for declaratory 

judgment, a deed stated generally that it conveyed 

interests derived from a prior deed but it also contained 

a metes-and-bounds description that conveyed about 

34 fewer acres. The Supreme Court ruled that “the 

metes-and-bounds description better indicates the 

parties’ intent. . . .” 

The trial court had awarded attorney’s fees. “See 

TEX. CIV. PRAC. & REM. CODE § 37.004(c) 

(authorizing declaratory-judgment actions in boundary-

dispute cases).” 

 

10. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA). The parties filed competing 

motions for summary judgment. Homeowners argued, 

among other things, that bank’s claims should not be 

characterized as requesting declaratory relief, but did 

not challenge the characterization of their own claims 

requesting declaratory relief. The trial court denied 

homeowners’ motion, granted bank’s motion, found 

that homeowners had defaulted, and ordered 

homeowners to pay bank’s attorney’s fees. 

“Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” Bank satisfied this 

rule both by pleading § 37.009 of the UDJA and by 

generally praying for attorney’s fees. 

“An award of attorney’s fees under the UDJA is 

subject to modification based upon certain limiting 

principles.” “Under Section 37.009, a trial court may 

award reasonable and necessary attorney’s fees only 

when it would be equitable and just to do so.” “These 

statutory limitations are complemented by other 

limiting principles, such as segregation of fees.” Here, 

because homeowners did not assert any limiting 

principles before the trial court or the court of appeals, 

the Supreme Court did not address any error regarding 

the amount of fees. 

 

11. Farm Bureau County Mutual Insurance Company 

v. Rogers, 455 S.W.3d 161 (Tex. 2015) 

 

Carrier filed declaratory judgment against insured; 

both parties sought attorney’s fees. The trial court 

denied the carrier’s motion for summary judgment. Its 

order had a “Mother Hubbard” clause. The Supreme 

Court ruled “the order is not final . . . [because] it did 

not resolve the parties’ competing requests for 

attorney’s fees.” 

“See TEX. CIV. PRAC. & REM. CODE § 37.009 

[]authorizing courts in a declaratory judgment action to 

award ‘costs and reasonable and necessary attorney’s 

fees as are equitable and just’[].” 

Footnote 2: The “failure to ‘substantially 

prevail[]’ on a declaratory judgment claim does not 

preclude recovery of attorney’s fees under the UDJA.” 

Here, “neither the language taxing court costs nor 

the Mother Hubbard clause disposed of the parties’ 
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claims for attorney’s fees.”  

  

B. Attorney Ad Litem and Guardian Ad Litem 

 

No cases to report. 

 

C. Right to Attorney 

 

1. In the Interest of M.N., V.W., and Z.W., Children, 

___ S.W.3d ___ (Tex. 2016)(4/1/16) 

 

In suit to terminate parental rights, father’s lawyer 

withdrew while the case was on appeal and filed an 

Anders brief (Anders v. California, 386 U.S. 738 

(1967)). Following In re P.M., a Child, ___ S.W.3d 

___ (Tex. 2016)(4/1/16), contem-poraneously decided, 

the Supreme Court abated and “refer[ed] this case to 

the trial court for the appointment of counsel.” 

 

2. In re J.R., a Child, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

In suit to terminate parental rights, father’s lawyer 

withdrew while the case was on appeal and filed an 

Anders brief. Following In re P.M., contem-

poraneously decided, the Supreme Court abated and 

“refer[ed] this case to the trial court for the 

appointment of counsel.” 

 

3. C.S.F. v. Texas Department of Family and 

Protective Services, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

Parent appealed a termination of his rights, and 

untimely filed papers with the Supreme Court pro se, 

including an indigence affidavit. The Supreme Court 

abated the suit and directed the trial court to appoint 

counsel. 

Following the contemporaneously decided In re 

P.M. (see below), the Court ruled that “in government-

initiated parental rights termination proceedings, the 

statutory right of indigent parents to counsel endures 

until all appeals are exhausted, including appellate 

proceedings in this Court.” 

The Court has held that the “statutory right to 

counsel in parental-rights termination cases included, 

as a matter of due process, the right to effective 

counsel. And we have extended this holding to 

effective assistance of counsel in pursuing an appeal; 

procedural requirements, in some cases, may have to 

yield to constitutional guarantees of due 

process. . . . Not every failure to preserve error or take 

timely action, however, will rise to level of ineffective 

assistance of counsel.” 

 

4. In re P.M., a Child, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

In a suit to terminate the parent-child relationship, 

the trial court granted an appointed attorney’s motion 

to withdraw during an appeal after a second trial. The 

Supreme Court ruled that there was no abuse of 

discretion in granting that motion, and that mother was 

entitled to appointed counsel on appeal. 

“Section 107.013(a) of the Texas Family Code 

provides that ‘[i]n a suit filed by a governmental 

entity . . . in which termination of the parent-child 

relationship . . . is requested, the court shall appoint an 

attorney ad litem to represent the interests of . . . an 

indigent parent . . . .’ The issue: . . . whether this right 

to appointed counsel extends to proceedings in this 

Court, including the filing of a petition for review. We 

hold that it does. . . .” 

The provisions of the Family Code “establish[es] 

the right of an indigent parent to appointed counsel in 

the trial court and court of appeals.” Since “the right to 

counsel is as important in petitioning this Court for 

review . . . as in appealing to the court of appeals,” the 

“right to counsel under [TEX. FAM. CODE §] 

107.013(a)(1) through the exhaustion of appeals under 

[TEX. FAM. CODE §] 107.016(2)(B) includes all 

proceedings in this Court. . . . Once appointed by the 

trial court, counsel should be permitted to withdraw 

only for good cause and on appropriate terms and 

conditions. Mere dissatisfaction of counsel or client 

with each other is not good cause. Nor is counsel’s 

belief that the client has no grounds to seek further 

review from the court of appeals’ decision. Counsel’s 

obligation to the client may still be satisfied by filing 

an appellate brief meeting the standards set in Anders 

v. California, and its progeny. . . . [A]n Anders motion 

to withdraw brought in the court of appeals, in the 

absence of additional grounds for withdrawal, may be 

premature. Courts have a duty to see that withdrawal of 

counsel will not result in foreseeable prejudice to the 

client. If a court of appeals allows an attorney to 

withdraw, it must provide for the appointment of new 

counsel to pursue a petition for review.” 

A lawyer’s motion to withdraw may be decided 

by the court of appeals, or the court may “refer the 

motion to the trial court for evidence and a hearing. An 

appellate court must ordinarily refer the matter of 

appointment of replacement counsel to the trial court.” 
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D. Withdrawal of Attorney 

 

1. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner to 

have greater access to and use of the ballots.  

 “Under Rule 3.08 of the Texas Disciplinary Rules 

of Professional Conduct, ‘A lawyer shall not 

. . . continue employment . . . if the lawyer knows or 

believes that the lawyer is or may be a witness 

necessary  to establish an essential fact on behalf of the 

lawyer’s client.’” “‘Rule 3.08 is grounded principally 

on the belief that the finder of fact may become 

confused when one person acts as both advocate and 

witness.’” “[The homeowner’s] lawyer should not be 

forced to withdraw because the trial court’s discovery 

rulings have made his knowledge the only means of 

presenting the factual support on a key issue.” “Rule 

3.08 “should not be used as a tactical weapon. . . .” 

 

2. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

In a suit to terminate the parent-child relationship, 

the trial court granted an appointed attorney’s motion 

to withdraw during an appeal after a second trial. The 

Supreme Court ruled that there was no abuse of 

discretion in granting that motion, and that mother was 

entitled to appointed counsel on appeal. 

“Section 107.013(a) of the Texas Family Code 

provides that ‘[i]n a suit filed by a governmental 

entity . . . in which termination of the parent-child 

relationship . . . is requested, the court shall appoint an 

attorney ad litem to represent the interests of . . . an 

indigent parent . . . .’ The issue: . . . whether this right 

to appointed counsel extends to proceedings in this 

Court, including the filing of a petition for review. We 

hold that it does. . . .” 

The provisions of the Family Code “establish[es] 

the right of an indigent parent to appointed counsel in 

the trial court and court of appeals.” Since “the right to 

counsel is as important in petitioning this Court for 

review . . . as in appealing to the court of appeals,” the 

“right to counsel under [TEX. FAM. CODE §] 

107.013(a)(1) through the exhaustion of appeals under 

[TEX. FAM. CODE §] 107.016(2)(B) includes all 

proceedings in this Court. . . . Once appointed by the 

trial court, counsel should be permitted to withdraw 

only for good cause and on appropriate terms and 

conditions. Mere dissatisfaction of counsel or client 

with each other is not good cause. Nor is counsel’s 

belief that the client has no grounds to seek further 

review from the court of appeals’ decision. Counsel’s 

obligation to the client may still be satisfied by filing 

an appellate brief meeting the standards set in Anders 

v. California, and its progeny. . . . [A]n Anders motion 

to withdraw brought in the court of appeals, in the 

absence of additional grounds for withdrawal, may be 

premature. Courts have a duty to see that withdrawal of 

counsel will not result in foreseeable prejudice to the 

client. If a court of appeals allows an attorney to 

withdraw, it must provide for the appointment of new 

counsel to pursue a petition for review.” 

A lawyer’s motion to withdraw may be decided 

by the court of appeals, or the court may “refer the 

motion to the trial court for evidence and a hearing. An 

appellate court must ordinarily refer the matter of 

appointment of replacement counsel to the trial court.” 

 

E. Costs of Defense, Retention of Counsel, 

Indemnity 

 

1. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 General contractor was sued after worker was 

injured when a truss broke. General contractor sought 

indemnity from maker under Ch. 82, claiming it was a 

seller. The Supreme Court ruled that, applying “chapter 

82’s definition of ‘seller,’ . . . the general contractor is 

not a seller” because it was not “‘engaged in the 

business of’ commercially distributing or placing 

trusses in the stream of commerce.” 

 “[C]hapter 82 entitles the ‘seller’ of a defective 

product to indemnity from the product manufacturer 

for certain losses.” It “gives the innocent seller of an 

allegedly defective product a statutory right to 

indemnity from the product’s manufacturer for losses 

arising out of a products liability action.” This is in 

addition to any indemnification created “by law, 

contract, or otherwise.” 

 The “‘purpose of section 82.002 is to protect 

innocent sellers by assigning responsibility for the 

burden of products-liability litigation to product 

manufacturers.’” The “duty to indemnify is triggered 

by allegations in the injured claimant’s pleadings of a 

defect in the manufacturer’s product, regardless of any 

adjudication of the manufacturer’s liability to the 

claimant.” “The manufacturer may ‘escape this duty to 
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indemnify’ by proving that the seller’s ‘acts or 

omissions independent of any defect in the 

manufactured product cause[d] injury.’” 

 “While the scope of a manufacturer’s duty to 

indemnify is often described as broad, it is owed only 

to sellers, and an indemnity claimant’s seller status is a 

necessary prerequisite to maintaining a claim.” 

 A “general contractor who is neither a retailer nor 

a wholesale distributor of any particular product is not 

necessarily a ‘seller’ of every material incorporated 

into its construction projects for statutory-indemnity 

purposes.” 

 

F. Attorney-Client Privilege 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Plaintiffs were sued for usury in prior suit. 

Defendants served as their lawyers. They argued that 

no agency existed and asserted a counterclaim. The 

trial court denied the claim of lack of agency, and a 

jury awarded about $4M against plaintiffs and about 

$150K for plaintiffs on their counterclaim. Plaintiffs 

fired defendants, and appealed the judgment with new 

counsel, incurring about $140K of appellate costs. The 

court of appeals reversed the trial court’s ruling on 

agency, so the judgment against plaintiffs for $4M was 

reversed, but they continued to prevail on their 

counterclaim of $150K. Then, plaintiffs sued 

defendants for attorney malpractice at trial seeking to 

recover their costs for the appeal. The Supreme Court 

ruled that the legal error by the trial court constituted a 

new and independent cause, breaking causation. 

“Because the unfavorable usury judgment was reversed 

on the basis of a trial-court error and the record bears 

no evidence the Attorneys contributed to the error or 

that the error was reasonably foreseeable under the 

circumstances, any unrelated negligence of the 

Attorneys, as alleged, is not the proximate cause of the 

[plaintiffs’] appellate litigation costs as a matter of 

law.” 

 “Although we do not hold judicial error is always 

a superseding cause that would preclude a subsequent 

malpractice action, proximate-cause principles support 

our conclusion that judicial error can constitute a new 

and independent cause depending on the 

circumstances. Here, the trial court’s adverse judgment 

was reversed on the basis of a judicial error that the 

trial attorneys did not cause and which could not 

reasonably be anticipated at the time. We therefore 

hold that, as a matter of law, any unrelated negligence 

by the trial attorneys was too attenuated from the 

remedial appellate attorney fees to be a proximate 

cause of those expenses.” 

 A “‘legal malpractice action sounds in tort and is 

governed by negligence principles’” (Barcelo v. Elliot, 

923 S.W.2d 575 (Tex. 1996)). “To prevail on a legal 

malpractice claim, ‘the plaintiff must prove the 

defendant owed the plaintiff a duty, the defendant 

breached that duty, the breach proximately caused the 

plaintiff’s injury, and the plaintiff suffered damages  

[Akin, Gump, Strauss, Hauer & Feld LLP v. National 

Development and Research Corporation, 299 S.W.3d 

106 (Tex. 2009)].’ A defendant may obtain summary 

judgment by negating one of these elements or 

conclusively proving all of the elements of an 

affirmative defense.” Footnote 3: “Usually, ‘[w]hen a 

legal malpractice case arises from prior litigation, the 

plaintiff has the burden to prove that, ‘but for’ the 

attorney’s breach of duty, he or she would have 

prevailed on the underlying cause of action and would 

have been entitled to judgment.’ [Here, plaintiffs] 

cannot satisfy this ‘suit within a suit’ requirement 

because they did prevail in the underlying action on 

appeal.”  

 “Breach of a duty proximately causes an injury if 

the breach is a cause in fact of the harm and the injury 

was foreseeable.” 

 “When a judicial error intervenes between an 

attorney’s negligence and the plaintiff’s injury, the 

error can constitute a new and independent cause that 

relieves the attorney of liability. To break the causal 

connection between an attorney’s negligence and the 

plaintiff’s harm, the judicial error must not be 

reasonably foreseeable. Theoretically, it is always 

foreseeable that a judge might err in some 

manner. . . . But if the judicial error alleged to have 

been a new and independent cause is reasonably 

foreseeable at the time of the defendant’s alleged 

negligence, the error is a concurring cause as opposed 

to a new and independent, or superseding, cause.” 

 “The question . . . [is] whether the trial court’s 

error is a reasonably foreseeable result of the 

attorney’s negligence in light of all existing 

circumstances. A judicial error is a reasonably 

foreseeable result of an attorney’s negligence if ‘an 

unbroken connection’ exists between the attorney’s 

negligence and the judicial error, such as when the 

attorney’s negligence directly contributed to and 

cooperated with the judicial error, rendering the error 

part of ‘a continuous succession of events’ that 

foreseeably resulted in the harm.” 

 “If an attorney does not contribute to the judicial 

error itself and the judicial error is not otherwise 
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reasonably foreseeable in the particular circumstances 

of the case, the error is a new and independent cause of 

the plaintiff’s injury if it ‘alters the natural sequence of 

events’ and ‘produces results that would not otherwise 

have occurred.’” 

 Here, “the adverse usury judgment, which 

required [plaintiffs] to incur appellate litigation costs to 

correct, resulted from the trial court’s error of law 

regarding March’s agency authority. [Plainitiffs] do not 

allege the Attorneys negligently presented, argued, or 

failed to preserve the issue, nor do they allege the 

Attorneys otherwise contributed to the trial court’s 

error.” Rather, the alleged negligence involved other 

issues. “In other words, [plaintiffs] contend the 

Attorneys may have provided a belt, but they were 

nevertheless harmed by the Attorneys’ failure to 

employ suspenders.” 

 The “cause-in-fact element of proximate cause 

requires proof that negligence was a ‘substantial factor’ 

and ‘but for’ cause.” 

 Here, there was “no evidence that the judicial 

error was reasonably foreseeable. . . .” Once “a 

defendant presents evidence of a superseding cause, 

‘[t]he burden then shifts to the plaintiff to raise a fact 

issue by presenting controverting evidence’ that the 

intervening conduct was foreseeable.” The 

“foreseeability analysis requires looking at all the 

circumstances in existence ‘at the time.’” 

 The “appellate court’s reversal of the adverse 

usury judgment conclusively establishes that, taking all 

the Attorneys’ negligent and non-negligent acts, 

omissions, and strategic decisions together, no adverse 

judgment would have occurred if judicial error had not 

intervened. The trial court’s error thus ‘alter[ed] the 

natural sequence of events’ and ‘produce[d] results that 

would not otherwise have occurred.’” 

 Because the “the trial court’s error of law on the 

agency issue was a new and independent cause . . . no 

expert testimony is necessary.” 

 

2. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 “[The] crime–fraud exception to the attorney–

client privilege applies only if a prima facie case of 

contemplated fraud is made by the party seeking 

discovery. . . .” 

 

 

 

 

 

G. Attorneys’ Liability and Malpractice 

 

1. Linegar v DLA Piper LLP (US), 495 S.W.3d 276 

(Tex. 2016) 

 

 During merger of companies merged, individual 

owner loaned money through a controlled entity that 

managed his personal retirement. Lawyer failed to file 

UCC-1, and individual lost most of the loan. He sued 

lawyer and firm; jury found attorney-client relationship 

and malpractice. The Supreme Court ruled individual 

had no standing. 

 The general rule is that a “‘corporate stockholder 

cannot recover damages personally for a wrong done 

solely to the corporation, even though he may be 

injured by that wrong.’ . . . [But that] does not preclude 

a stockholder from recovering damages for wrongs 

done to the stockholder individually, provided the 

wrongdoer violated a duty ‘‘owing directly by [the 

wrongdoer] to the stockholder.’’ ‘However, to recover 

individually, a stockholder must prove a personal cause 

of action and personal injury.’” 

 In Wingate, “because Touche Ross counseled the 

individual stockholders directly and the tax 

consequences of the IRS ruling fell directly on them, 

they suffered a direct loss and had standing to assert a 

cause of action against Touche Ross. . . .” 

 “To have standing to bring such claims, [plaintiff] 

was required to allege and prove that [firm] owed him 

a duty individually and that he was personally and 

concretely aggrieved by the firm’s breach of that duty.” 

And, here, plaintiff alleged and the jury found, that the 

firm “wrongfully advised him in his individual 

capacity. . . .” The loss of the loan “fell substantively 

and directly on” plaintiff. 

 As a general rule, “ordinarily—but not always—

the trustee is the proper plaintiff to bring suit for losses 

the trust suffers. However, . . . here . . . the case was 

not tried on claims that [firm] violated duties it owed to 

[entity] as trustee, nor on a claim that the trust assets 

for which [entity] was trustee suffered a loss.” The 

case was tried on a breach of duties owed to plaintiff 

individually. 

 

2. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

Footnote 5: “‘When an attorney commits  
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malpractice in the prosecution or defense of a claim 

that results in litigation, the statute of limitations on a 

malpractice claim against that attorney is tolled until 

all appeals on the underlying claim are exhausted or 

the litigation is otherwise finally concluded.’” 

 

3. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

Attorney’s fee contract required arbitration of 

claims but excepted any claim for fees or expenses. 

The Supreme Court that arbitration was enforceable 

because the “client did not prove that either the 

arbitration provision is substantively unconscionable or 

any other defense to” arbitration. 

Once ‘“it is established that a valid arbitration 

agreement exists and that the claims in question are 

within the scope of the agreement, a presumption arises 

in favor of arbitrating those claims and the party 

opposing arbitration has the burden to prove a defense 

to arbitration. The same principles apply to arbitration 

agreements between attorneys and clients.’” 

Arbitration “‘clauses in attorney-client employment 

contracts are not presumptively unconscionable.’” 

An “arbitration agreement is not so one-sided as 

to be unconscionable just because certain claims are 

excepted from those to be arbitrated.” Here, neither 

side could arbitrate issues of fees or expenses because 

those issues were excluded. 

Lawyers “are held to the highest ethical 

standards.” But, the “Disciplinary Rules are not 

binding as to substantive law regarding attorneys, 

although they inform that law. Opinions of the 

Professional Ethics Committee carry less weight than 

do the Disciplinary Rules . . . , but they are 

nevertheless advisory as to those obligations.” 

“[W]e decline to impose, as a matter of public 

policy, a legal requirement that attorneys explain to 

prospective clients, either orally or in writing, 

arbitration provisions in attorney-client employment 

agreements.” 

Finally, client’s “illusory defense fail[ed] because 

consideration exists for the provision and [firm] cannot 

avoid its promise to arbitrate . . . by . . . unilaterally 

amending or terminating the provision.” 

 

4. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Ex-husband in a divorce case sued law firm  

 

 

representing ex-spouse, contending it participated in a 

fraudulent transfer of a plane awarded to the ex-wife in 

the decree to impose sales taxes on him. Firm filed a 

motion for summary judgment. The Supreme Court 

ruled that the firm “has conclusively established that its 

alleged conduct was within the scope of its 

representation of [ex-wife] in the divorce proceedings, 

was not foreign to the duties of an attorney, and is thus 

protected by attorney immunity.” 

Attorney immunity is an affirmative defense. 

The “attorney-immunity defense is intended to 

ensure ‘loyal, faithful, and aggressive representation by 

attorneys employed as advocates.’” “Even conduct that 

is ‘wrongful in the context of the underlying suit’ is not 

actionable if it is ‘part of the discharge of the lawyer’s 

duties in representing his or her client.’”  

Other “mechanisms are in place to discourage and 

remedy such conduct, such as sanctions, contempt, and 

attorney disciplinary proceedings.” “‘If an attorney’s 

conduct violates his professional responsibility, the 

remedy is public, not private.’” 

“Conversely, attorneys are not protected from 

liability to non-clients for their actions when they do 

not qualify as ‘the kind of conduct in which an attorney 

engages when discharging his duties to his client.’” 

Footnote 6: “[A]ttorneys hired to assist a 

mortgage beneficiary in the nonjudicial foreclosure of 

real property were immune from the borrowers’ suit 

for wrongful foreclosure.” 

“Fraud is not an exception to attorney immunity; 

rather, the defense does not extend to fraudulent 

conduct that is outside the scope of an attorney’s legal 

representation of his client, just as it does not extend to 

other wrongful conduct outside the scope of 

representation. An attorney who pleads the affirmative 

defense of attorney immunity has the burden to prove 

that his alleged wrongful conduct, regardless of 

whether it is labeled fraudulent, is part of the discharge 

of his duties to his client.” 

Here, “[m]eritorious or not, the type of conduct 

alleged falls squarely within the scope of [firm’s] 

representation of [ex-wife] in the divorce proceedings.” 

Footnote 12: The “judicial-proceedings pri-

vilege . . . insulates ‘[c]ommunications in the due 

course of a judicial proceeding’ or in ‘serious 

contemplation’ of such a proceeding from defamation 

claims. The privilege is not limited to attorneys. . . .” 
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H. Attorney Ethics, Disqualification, 

Ineffectiveness  

 

1. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner to 

have greater access to and use of the ballots.  

 “Under Rule 3.08 of the Texas Disciplinary Rules 

of Professional Conduct, ‘A lawyer shall not 

. . . continue employment . . . if the lawyer knows or 

believes that the lawyer is or may be a witness 

necessary  to establish an essential fact on behalf of the 

lawyer’s client.’” “‘Rule 3.08 is grounded principally 

on the belief that the finder of fact may become 

confused when one person acts as both advocate and 

witness.’” “[The homeowner’s] lawyer should not be 

forced to withdraw because the trial court’s discovery 

rulings have made his knowledge the only means of 

presenting the factual support on a key issue.” “Rule 

3.08 “should not be used as a tactical weapon. . . .” 

 

2. C.S.F. v. Texas Department of Family and 

Protective Services, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

Parent appealed a termination of his rights, and 

untimely filed papers with the Supreme Court pro se, 

including an indigence affidavit. The Supreme Court 

abated the suit and directed the trial court to appoint 

counsel. 

Following the contemporaneously decided In re 

P.M. (see below), the Court ruled that “in government-

initiated parental rights termination proceedings, the 

statutory right of indigent parents to counsel endures 

until all appeals are exhausted, including appellate 

proceedings in this Court.” 

The Court has held that the “statutory right to 

counsel in parental-rights termination cases included, 

as a matter of due process, the right to effective 

counsel. And we have extended this holding to 

effective assistance of counsel in pursuing an appeal; 

procedural requirements, in some cases, may have to 

yield to constitutional guarantees of due 

process. . . . Not every failure to preserve error or take 

timely action, however, will rise to level of ineffective 

assistance of counsel.” 

 

3. In re RSR Corporation, 474 S.W.3d 775 (Tex. 

2015) 

 

Finance manager left employer and cooperated 

with attorneys for opponent in suit, who compensated 

him. His former employer sought disqualification of 

opponent’s attorneys, and claimed that manager had 

provided attorneys with confidential information. The 

Supreme Court ruled that “the American Home 

Products [In re American Home Products Corp., 985 

S.W.2d 68 (Tex. 1998)] screening requirement does 

not govern a fact witness with information about his 

former employer if his position with that employer 

existed independently of litigation, and he did not 

primarily report to lawyers. [If he] . . . discloses his 

past employer’s privileged and confidential 

information, . . . In re Meador [In re Meador, 968 

S.W.2d 346 (Tex. 1998)] . . . [governs] the trial court’s 

discretion regarding disqualification.” 

“‘Disqualification is a severe remedy.’ A party 

whose counsel is improperly disqualified has no 

adequate remedy by appeal. Thus, if the trial court 

abused its discretion by disqualifying Bickel & 

Brewer, we may grant mandamus relief. A trial court 

abuses its discretion if it incorrectly analyzes or applies 

the law. Of course, we may not make factual 

determinations in mandamus proceedings.” 

American Home Products deals with hiring an 

opponent’s legal assistant. The manager here was “a 

fact witness and a different standard applies. . . .” In re 

Meador “applies when attorneys ‘receive[s] an 

opponent’s privileged materials outside the normal 

course of discovery.’” Sometimes the attorney will be 

disqualified even if he was not involved in obtaining 

the information. The factors “include: 

1) whether the attorney knew or should have 

known that the material was privileged; 

2) the promptness with which the attorney 

notifies the opposing side that he or she 

has received its privileged information; 

3) the extent to which the attorney reviews 

and digests the privileged information; 

4) the significance of the privileged 

information; i.e., the extent to which its 

disclosure may prejudice the movant’s 

claim or defense, and the extent to which 

return of the documents will mitigate that 

prejudice; 

5) the extent to which movant may be at fault 

for the unauthorized disclosure; 

6) the extent to which the nonmovant will 

suffer prejudice from the disqualification 
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of his or her attorney.” 

Here, just one document was confidential and the 

“trial court applied the wrong standard.” 

“Even the Texas Disciplinary Rules of 

Professional Conduct allow an attorney to contact the 

former employees of the opposing party.” “If attorneys 

abuse their freedom by eliciting privileged or 

confidential information from fact witnesses, then their 

conduct is subject to Meador.” 

“Although attorneys may not compensate a 

witness ‘contingent upon the content of the testimony 

of the witness or the outcome of the case,’ they may 

still provide reasonable compensation for travel 

expenses and the witness’s loss of time.” 

 

4. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

 Footnote 39: “‘Counsel who fails to attach a 

sworn detailed explanation to an untimely filing or 

who fails to adequately justify the necessity for an 

untimely filing shall be sanctioned. Such sanctions 

include, but are not limited to (1) referral to the Chief 

Disciplinary Counsel of the State Bar of Texas; (2) 

contempt of court; (3) removal from the list of TEX. 

CODE CRIM. PROC. ART. 11.07L list of attorneys; (4) 

restitution of costs incurred by the opposing party; and 

(5) any other sanction allowed by law (see, e.g., TEX. 

R. CIV. P. 215.2).’” 

 “The authority to regulate the practice of law in 

Texas belongs exclusively to this Court.” “But ‘the 

Court’s power to regulate the practice of law is an 

administrative one,’ ‘not jurisdictional.’ The Court’s 

‘administrative powers imply no mandamus 

jurisdiction.’” 

Here, the “Court of Criminal Appeals has not 

undertaken to determine what lawyers may practice 

before it. Rather, it has imposed a sanction for the 

violation of a rule that provides for such a sanction. 

This in no way threatens our authority to regulate the 

Texas bar.” 

 

 

 

 

5. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Ex-husband in a divorce case sued law firm 

representing ex-spouse, contending it participated in a 

fraudulent transfer of a plane awarded to the ex-wife in 

the decree to impose sales taxes on him. Firm filed a 

motion for summary judgment. The Supreme Court 

ruled that the firm “has conclusively established that its 

alleged conduct was within the scope of its 

representation of [ex-wife] in the divorce proceedings, 

was not foreign to the duties of an attorney, and is thus 

protected by attorney immunity.” 

Attorney immunity is an affirmative defense. 

The “attorney-immunity defense is intended to 

ensure ‘loyal, faithful, and aggressive representation by 

attorneys employed as advocates.’” “Even conduct that 

is ‘wrongful in the context of the underlying suit’ is not 

actionable if it is ‘part of the discharge of the lawyer’s 

duties in representing his or her client.’”  

Other “mechanisms are in place to discourage and 

remedy such conduct, such as sanctions, contempt, and 

attorney disciplinary proceedings.” “‘If an attorney’s 

conduct violates his professional responsibility, the 

remedy is public, not private.’” 

“Conversely, attorneys are not protected from 

liability to non-clients for their actions when they do 

not qualify as ‘the kind of conduct in which an attorney 

engages when discharging his duties to his client.’” 

Footnote 6: “[A]ttorneys hired to assist a 

mortgage beneficiary in the nonjudicial foreclosure of 

real property were immune from the borrowers’ suit 

for wrongful foreclosure.” 

“Fraud is not an exception to attorney immunity; 

rather, the defense does not extend to fraudulent 

conduct that is outside the scope of an attorney’s legal 

representation of his client, just as it does not extend to 

other wrongful conduct outside the scope of 

representation. An attorney who pleads the affirmative 

defense of attorney immunity has the burden to prove 

that his alleged wrongful conduct, regardless of 

whether it is labeled fraudulent, is part of the discharge 

of his duties to his client.” 

Here, “[m]eritorious or not, the type of conduct 

alleged falls squarely within the scope of [firm’s] 

representation of [ex-wife] in the divorce proceedings.” 

Footnote 12: The “judicial-proceedings 

privilege . . . insulates ‘[c]ommunications in the due  
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course of a judicial proceeding’ or in ‘serious 

contemplation’ of such a proceeding from defamation 

claims. The privilege is not limited to attorneys. . . .” 

 

I. Authority of Attorney 

 

No cases to report. 

 

J. Attorney Testimony 

 

1. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner to 

have greater access to and use of the ballots.  

 “Under Rule 3.08 of the Texas Disciplinary Rules 

of Professional Conduct, ‘A lawyer shall not 

. . . continue employment . . . if the lawyer knows or 

believes that the lawyer is or may be a witness 

necessary to establish an essential fact on behalf of the 

lawyer’s client.’” “‘Rule 3.08 is grounded principally 

on the belief that the finder of fact may become 

confused when one person acts as both advocate and 

witness.’” “[The homeowner’s] lawyer should not be 

forced to withdraw because the trial court’s discovery 

rulings have made his knowledge the only means of 

presenting the factual support on a key issue.” “Rule 

3.08 “should not be used as a tactical weapon. . . .” 

 

III. LAW OF THE CASE 

 

A. Constitutional Law (State and Federal) 

 

1. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. The Supreme Court ruled that they did not fail 

to exhaust administrative remedies by appealing to the 

Texas Commissioner of Education because the claims 

were based upon the constitution; it also ruled that the 

employee had qualified immunity. 

 Here, the plaintiffs claim to be aggrieved by the 

filing of criminal charges, not “by the school laws.” 

They assert that their constitutional rights were 

violated. Courts, not the Commissioner, decide 

whether constitutional laws were violated. The 

“Commissioner has no jurisdiction over” their claim. 

 The “Fourth Amendment applies in school 

settings.” The “First Amendment prohibits [school 

authorities] from silencing viewpoints that do not 

materially and substantially interfere with maintaining 

order at school.” 

 “Under the doctrine of qualified immunity, ‘courts 

may not award damages against a government official 

in his personal capacity unless ‘the official violated a 

statutory or constitutional right,’ and ‘the right was 

‘clearly established’ at the time of the challenged 

conduct.’’” The Fifth Circuit has repeatedly held “that 

there is “no Fourteenth Amendment ‘liberty interest’ or 

substantive due process right to be free from criminal 

prosecution unsupported by probable cause. . . .” Here, 

the employee had qualified immunity. 

 

2. KBMT Operating Company, LLC v Toledo, 492 

S.W.3d 710 (Tex. 2016) 

 

 Defamation case against TV station for report 

concerning a doctor’s discipline by the Texas Medical 

Board. The Supreme Court ruled that plaintiff had 

failed to prove falsity. 

A “private individual who sues a media defendant 

for defamation over statements of public concern bear 

the burden of proving that the statements were false—

that is, . . . not substantially true. . . . [T]he truth of a 

media report of official proceedings . . . must be 

measured against the proceedings themselves, not 

against information outside the proceedings. The media 

may report on the proceedings themselves without 

independently investigating the matters involved.” 

 Under the constitution, courts “‘long ago shifted 

the burden of proving the truth defense to require the 

plaintiff to prove the defamatory statements were false 

when the statements were made by a media defendant 

over a public concern.’” When a statement “is 

substantially true, it is not false.” 

 “The media have a common-law privilege to 

report on judicial proceedings without regard for 

whether the information from such proceedings is 

actually true.” “While the defendant must still prove 

the applicability of the privilege—that the defendant is 

part of the media and that the statements complained of 

were an account of official proceedings of public 

concern—the plaintiff must prove the statements were 

false.” Thus, “a private individual who sues a media 

defendant for defamation over a report on official 

proceedings of public concern has the burden of 

proving that the gist of the report was not substantially 

true—that is, that the report was not a fair, true, and 
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impartial account of the proceedings. That burden is 

not met with proof that the report was not a 

substantially true account of the actual facts outside the 

proceedings.” 

 Footnote 29: “Evidence of what an ordinary 

listener could have understood is not evidence of what 

the listener would have understood. The test for 

substantial truth and its application must be guided by 

the fact that ‘since ‘. . . erroneous statement is 

inevitable in free debate, and . . . it must be protected if 

the freedoms of expression are to have the “breathing 

space” that they “need . . . to survive’ . . . ,’ only those 

false statements made with the high degree of 

awareness of their probable falsity demanded by New 

York Times may be the subject of either civil or 

criminal sanctions.” 

 

3. Harris County Flood Control District v. Kerr, ___ 

S.W.3d ___ (Tex. 2016)(6/17/16) 

 

On rehearing, the Supreme Court withdrew its 

prior opinion in this inverse condemnation case, 485 

S.W.3d 1, and substituted this one, reversing its prior 

ruling. See infra. 

In this case, homeowners sued county and flood 

control district for compensation for damage to their 

property from flooding, arguing that county’s approval 

of development and failure to adopt a flood mitigation 

plan while knowing that this would lead to flooding 

constituted a taking. 

“Only affirmative conduct by the government will 

support a takings claim.” “We have not recognized a 

takings claim for nonfeasance.” Here, district could not 

be liable for a taking for failing to implement a 

particular flood control plan, but instead could “derive, 

if at all, from the County’s affirmative acts of 

approving development.” 

A takings claim also requires specificity of intent. 

“The government must know that ‘a specific act is 

causing identifiable harm’ or know that ‘specific 

property damage is substantially certain to result from 

an authorized government action’” (City of San 

Antonio v. Pollock, 284 S.W.3d 809 (Tex. 2009)). “We 

have not recognized liability where the government 

only knows that someday, somewhere, its performance 

of a general governmental function, such as granting 

permits or approving plats, will result in damage to 

some unspecified parcel of land within its jurisdiction.” 

There is also a public use element to a takings 

claim. Here, that element was not satisfied because 

there is no evidence county “ever had designs on the 

homeowners' particular properties, and intended to use 

those properties to accomplish specific flood-control 

measures.” 

The Court declined to recognize a takings claim in 

these circumstances “in a manner that makes the 

government an insurer for all manner of natural 

disasters and inevitable man-made accidents.” 

“Accepting such a capacious approach to takings 

would endanger the ability of governments to finance 

and carry out their necessary functions, the basis for 

sovereign immunity.” 

 

4. State v. One (1) 2004 Lincoln Navigator, 494 

S.W.3d 690 (Tex. 2016) 

 

“‘Both the Fourth Amendment to the United 

States Constitution and Article I, section 9 of the Texas 

Constitution prohibit unreasonable searches and 

seizures and require the exclusion of evidence obtained 

in violation of criminal trials.’” In this case, the 

Supreme Court holds “definitively” that the 

exclusionary rule does not apply in civil-forfeiture 

proceeding under Chapter 59 of the Code of Criminal 

Procedure. 

 

5. Hebner v. Reddy, 498 S.W.3d 37 (Tex. 2016) 

 

 “Whether an expert report [in a malpractice case] 

served concurrently with a pre-suit notice letter is 

timely under section 74.351(a) is a matter of statutory 

construction. . . .” 

“Dismissal would dispose of a potentially 

meritorious claim and punish [plaintiff] for 

demonstrating her claims had merit from the moment 

she asserted them—a result the Legislature did not 

intend and our state constitution potentially does not 

allow.” 

 There are “‘constitutional limitations upon the 

power of courts to dismiss an action without affording 

a party the opportunity for a hearing on the merits of 

[her] cause, and those limitations constrain the 

Legislature no less in requiring dismissal.’” 

 

6. Wood v. HSBC Bank USA, N.A., ___ S.W.3d ___ 

(Tex. 2016)(5/20/16) 

 

Closing fees exceeded 3% on home-equity loan, 

and lenders did not timely attempt to cure. 

Homeowners brought suit to quiet title. The Supreme 

Court ruled that “liens securing constitutionally 

noncompliant home-equity loans are invalid until cured 

and thus not subject to any statute of limitations.” 

However, following Garofolo v. Ocwen Loan 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

14 
 

Servicing, L.L.C., 497 S.W.3d 474 (Tex. 2016), 

homeowners’ did not have “a cognizable claim for 

forfeiture.” 

The constitution’s language proscribing a lien on 

a homestead for noncompliant loans is “clear, 

unequivocal, and binding.” 

“When interpreting our state Constitution, we rely 

heavily on its literal text and must give effect to its 

plain language. ‘We strive to give constitutional 

provisions the effect their makers and adopters 

intended.’ We construe constitutional provisions and 

amendments that relate to the same subject matter 

together and consider those amendments and 

provisions in light of each other. And we strive to 

‘avoid a construction that renders any provision 

meaningless or inoperative.’” 

“What the Constitution forbids cannot be evaded 

even by agreement of the parties, . . . and what is 

‘never valid is always void. . . .’” 

“In 1997, the Constitution was amended to permit 

homestead liens to secure home-equity loans, but, 

consistent with Texas’s long tradition of protecting the 

homestead, the amendments clearly prescribed very 

specific and extensive limitations on those 

encumbrances. Section 50 allows such loans to be 

secured by the homestead only if . . . they are made on 

the condition that forfeiture of all principal and interest 

is available if the loan is constitutionally noncompliant 

and the lender fails to cure within 60 days of being 

given notice by the borrower. The Constitution 

provides simple methods for curing specific 

defects. . . .” 

The Court held “in Garofolo that section 50(a) 

does not create substantive rights beyond a defense to 

foreclosure of a home-equity lien securing a 

constitutionally noncompliant loan, observing that the 

terms and conditions in section 50(a)(6) ‘are not 

constitutional rights and obligations unto themselves.’” 

The “‘forfeiture remedy [is not] a constitutional 

remedy unto itself. Rather, it is just one of the terms 

and conditions a home-equity loan must include to be 

foreclosure-eligible.’ . . . [B]orrowers may access the 

forfeiture remedy through a breach-of-contract action 

based on the inclusion of those terms in their loan 

documents, as the Constitution requires to make the 

home-equity lien foreclosure-eligible. . . . Section 50(c) 

. . . expressly addresses the validity of any homestead 

lien, broadly declaring the lien invalid if the underlying 

loan does not comply with section 50.” 

A “‘homestead lien that may not have complied 

with constitutional requirements at the outset can be 

made valid at a later date if the power to do so exists 

under our constitution or statutes,” and complying with 

a cure provision ‘validate[s] a lien securing a section 

50(a)(6) extension of credit.’” 

A “lien securing a constitutionally noncompliant 

home-equity loan is not valid before the defect is 

cured. . . . [T]herefore no statute of limitations applies 

to an action to quiet title on an invalid home-equity 

lien.” A “lien is made valid by the lender’s compliance 

with a cure provision.”  

“Constitutional mandates need not be shoehorned 

into common-law concepts when those concepts 

conflict with the Constitution’s plain text. . . . Section 

50(c) starts with the premise that a lien securing a 

noncompliant loan is never valid. Implementing a 

section 50(a)(6)(Q)(x) cure provision brings the loan 

into constitutional compliance, thereby validating the 

accompanying lien. These cure provisions are the sole 

mechanism to bring a loan into constitutional 

compliance. Further, while a lender has 60 days to cure 

after notice, the borrower has no corresponding 

deadline by which it must request cure. A lien that was 

invalid from origination remains invalid until it is 

cured.” 

Section 50(i) protects “home-equity foreclosure 

purchasers without actual knowledge of a 

constitutional defect. This deviation from the common-

law . . . evinces an understanding that home-equity 

liens securing constitutionally noncompliant loans do 

not neatly fit into a common-law category. By 

including a bona-fide purchaser provision, section 50(i) 

effectively sets its own cut-off. Once a third-party buys 

without actual knowledge of the invalid lien, that 

transaction will not be undone notwithstanding the 

invalid lien.” 

The Court ruled that “no statute of limitations 

applies to cut off a homeowner’s right to quiet title to 

real property encumbered by an invalid lien under 

section 50(c).” 

A “borrower’s right to quiet title under section 

50(c) is not restricted by our holding in Garofolo that 

borrowers must litigate noncompliance with section 

50(a)(6)(x)’s cure provisions within the context of their 

loan agreement.” 

Even though homeowners “may pursue their 

quiet-title claim [that] does not extend to their 

declaratory-judgment claim for forfeiture of all 

principal and interest,” which is barred by Garofolo. 

Section 50(a) “does not create substantive rights 

beyond a defense to a foreclosure action. . . .” “The 

forfeiture provision . . . does not create a constitutional 

cause of action . . . and must be litigated in the context 

of the borrower’s loan agreement.” 
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7. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

“The Fourteenth Amendment Due Process Clause 

guarantees that states shall not deprive a ‘person’ of 

‘life, liberty, or property, without due process of law.’ 

[It] . . . does not, however, specify what process is 

‘due’ . . . [which] depends on ‘the . . . government 

function involved as well as of the [affected] private 

interest. . . .’” 

The “due–process right of a party to be present at 

a civil trial—much less the right of a party to have a 

designated representative present at a temporary–

injunction hearing—is not absolute.” 

When courts adjudicate claims between private 

parties, “three competing factors are balanced to 

determine what process is due: (1) ‘the private interest 

that will be affected by the official action,’ (2) ‘the risk 

of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of 

additional or substitute procedural safeguards,’ and (3) 

‘the interest of the [opposing] party . . . with . . . due 

regard for any ancillary interest the government may 

have in providing the procedure or forgoing the added 

burden of providing greater protections.’” 

Courts balance the parties’ interests with 

“‘presumptively greater weight’” provided to 

participation in the process. “Because of the 

presumption in favor of participation, due process 

ordinarily will preclude courts from excluding parties 

or their representatives from proceedings, at least when 

they are able to understand the proceedings and to 

assist counsel in the presentation of the case. However, 

courts have discretion to exclude parties and their 

representatives in limited circumstances when 

countervailing interests overcome this presumption.” 

The trial court was required to consider “the 

degree to which [defendant’s] defense of [plaintiff’s] 

claims would be impaired by [the] exclusion [of its 

corporate representative].” 

Defendant claimed excluding its representative 

violated the Open Courts provision, which states that 

courts shall be open and every person “shall have 

remedy by due course of law.” Footnote 6: while there 

is some reason to believe this applies to public access 

to courts, it has “traditionally [been] interpreted . . . as 

merely requiring courts to be in operation and available 

for redressing injury.” 

“To the extent the open–courts provision might 

confer a right of public access, this right clearly would 

not be absolute, but instead would be subject to 

reasonable limitations imposed to protect counter-

vailing interests, such as the preservation of trade 

secrets.” 

 

8. Garofolo v. Ocwen Loan Servicing, L.L.C., 497 

S.W.3d 474 (Tex. 2016) 

 

Homeowner paid off home-equity loan, but lender 

did not provide “a release of lien in recordable form as 

required by her loan’s terms,” despite the 60 days’ 

notice. Homeowner sued in federal court breach of 

contract and violation of the constitution, seeking 

forfeiture of principal and interest. Answering certified 

questions, the Supreme Court ruled she had no 

constitutional cause of action. “Our constitution lays 

out the terms . . . a home equity loan must include if 

the lender wishes to foreclose on a homestead 

following borrower default. It does not . . . create a 

constitutional cause of action or remedy for a lender’s 

subsequent breach of those terms. . . . A post-

origination breach . . . may give rise to a breach-of-

contract claim for which forfeiture can sometimes be 

an appropriate remedy.” “A borrower may seek 

forfeiture through a breach-of-contract claim when the 

constitutional forfeiture provision is incorporated into 

the terms of a home-equity loan, but forfeiture is 

available only if one of the six specific constitutional 

corrective measures would actually correct the lender’s 

failure to comply with its obligations under the terms 

of the loan, and the lender nonetheless fails to timely 

perform the corrective measure following proper notice 

from the borrower.” “[W]hen forfeiture is un-

available . . . the borrower must show actual damages 

or seek some other remedy such as specific 

performance to maintain her suit.” 

“The Texas Constitution allows a home-equity 

lender to foreclose on a homestead only if the 

underlying loan includes specific terms and conditions. 

Among them is a requirement that a lender deliver a 

release of lien to the borrower after a loan is paid off. 

Another is that lenders that fail to meet their loan 

obligations may forfeit all principal and interest 

payments received from the borrower.” 

“We strive to give constitutional provisions the 

effect their makers and adopters intended. 
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Accordingly, when interpreting our state constitution, 

we rely heavily on its literal text and give effect to its 

plain language. We presume the constitution’s 

language was carefully selected, and we interpret 

words as they are generally understood. And we 

construe constitutional provisions and amendments that 

relate to the same subject matter together and consider 

those amendments and provisions in light of each 

other.” 

 “In Texas, ‘the homestead has always been 

protected from forced sale, not merely by statute as in 

most states, but by the Constitution.’” “Today, section 

50 of the constitution protects the homestead from 

foreclosure for the payment of debts subject to eight 

exceptions, one of which covers only those home-

equity loans that contain a litany of exacting terms and 

conditions set forth in the constitution.” These “terms 

and conditions [do not] amount to substantive 

constitutional rights and obligations. . . . [S]ection 

50(a) does not directly create, allow, or regulate home-

equity lending. . . . It simply describes what a home-

equity loan must look like if a lender wants the option 

to foreclose on a homestead upon borrower default.” 

The constitution’s “terms and conditions are not 

constitutional rights and obligations unto themselves. 

They only assume constitutional significance when 

their absence in a loan’s terms is used as a shield from 

foreclosure.” 

“From a constitutional perspective, compliance is 

measured by the loan as it exists at origination and 

whether it includes the terms and conditions required 

to be foreclosure-eligible. . . . A lender that includes 

the terms and conditions in the loan at origination but 

subsequently fails to honor them might have broken its 

word, but it has not violated the constitution.” 

The terms are not constitutional rights “nor is the 

forfeiture remedy a constitutional remedy unto itself. 

Rather, it is just one of the terms and conditions a 

home-equity loan must include to be foreclosure 

eligible.” “The constitution prohibits foreclosure when 

a home-equity loan fails to include a constitutionally 

mandated term or condition, but it does not address 

post-origination enforcement of a loan’s provisions.” 

“But borrowers are not without recourse when a lender 

fails to meet its obligations, they are just without 

constitutional recourse.” 

In addition, the homeowner cannot “seek 

forfeiture through her breach-of contract claim absent 

actual damages.” The homeowner “[had] not suffered 

any damages,” and the forfeiture remedy “does not 

apply to a failure to deliver a release of lien.” 

Under the contractual terms (required by the 

constitution), the “harsh forfeiture penalty is triggered 

when, following adequate notice, a lender fails to 

correct the complained-of deficiency by performing 

one of six available corrective measures.” “The 

obvious intent behind the forfeiture remedy as a whole 

is to encourage lenders to correct loan infirmities under 

the threat of the stiff punishment of forfeiture.” The 

“six specific corrective measures exist to give lenders 

avenues to avoid forfeiture by fixing problems rather 

than furnishing technicalities that can be manipulated 

to avoid them.” But, none of them applies to a release 

of lien. 

“Moreover, the constitution invokes forfeiture 

when a lender ‘fails to correct the failure to comply.’” 

That cannot occur here. “Accordingly, if a lender fails 

to meet its obligations under the loan, forfeiture is an 

available remedy only if one of the six corrective 

measures can actually correct the underlying problem 

and the lender nonetheless fails to timely perform. . . .” 

The “addition of six specific corrective measures is 

most reasonably understood to bookend the [forfeiture] 

remedy’s applicability.” Footnote 9: “The $1,000-

refund component of subparagraph (f) is best 

interpreted as a liquidated-damages provision inex-

tricably tied to the offer to refinance.” 

Footnote 8: It “is unnecessary to refer to any legislative 

history in this case. Section 50(a)(6)(Q)(x) is clear, and 

when text is clear, it is determinative.” 

The homeowner’s “remedy simply lies 

elsewhere—for instance, in a traditional breach-of 

contract claim, in which a borrower seeks specific 

performance or other remedies contingent on a 

showing of actual damages.” 

 

9. Morath v. The Texas Taxpayer and Student 

Fairness Coalition, 490 S.W.3d 826 (Tex. 2016) 

 

School districts, individuals, and other entities sue 

the State alleging that the school finance system 

violates the requirement of Article VII, section 1 of the 

Texas Constitution that “‘it shall be the duty of the 

Legislature of the State to establish and make suitable 

provision for the support and maintenance of an 

efficient system of public free schools.’” Some 

plaintiffs also allege that the school finance system 

imposes a statewide ad valorem tax prohibited under 

Article VIII, section 1 of the Texas Constitution. 

 Challenges under Article VII are subject to a 

“‘very deferential’” standard of review, upholding the 

constitutionality of the Legislature’s policy choices if 

they “are informed by guiding rules and principals 

properly related to public education—that is, if the 
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choices are not arbitrary.’” While the Legislature’s 

“decisions are not immune from judicial 

review, . . . [t]he judicial role is not to second-guess 

whether our [school finance] system is optimal, but 

whether it is constitutional.” The Supreme Court held 

that the school funding system “satisfies minimum 

constitutional requirements.” 

 The Supreme Court also held that the school 

finance system does not impose a statewide ad valorem 

tax prohibited under Article VIII, section 1 of the 

Texas Constitution. “‘An ad valorem tax is a state tax 

when it is imposed directly by the State or when the 

State so completely controls the levy, assessment and 

disbursement of revenue, either directly or indirectly, 

that the authority employed is without meaningful 

discretion.” However, “‘if the State merely authorized 

a tax but left the decision whether to levy it entirely up 

to local authorities, to be approved by voters if 

necessary, then the tax would not be a state tax.’ That 

is what the Legislature did here.” 

 

10. Greer v. Abraham, 489 S.W.3d 440 (Tex. 2016) 

 

Former school district board member, supporting 

his friend for office, attended an opponent’s rally. It 

was wrongly reported on an internet blog that he 

heckled and was forcibly removed, so he sued for 

defamation. The Supreme Court ruled that “actual 

malice [is] an element of the public official’s 

defamation claim.” 

“A public official who sues for defamation must 

prove the elements of the tort and, as a constitutional 

requirement, that the defendant published the falsehood 

knowing it to be false or acting with reckless disregard 

for whether it was true or false.” 

The United States Constitution “‘prohibits a 

public official from recovering damages for a 

defamatory falsehood relating to his official conduct 

unless he proves that the statement was made with 

‘actual malice’—that is, with knowledge that it was 

false or with reckless disregard of whether it was false 

or not.’” The “constitutional focus is on the 

defendant’s attitude toward the truth, not his attitude 

toward the plaintiff.’” “‘[O]fficial conduct . . . [does] 

not merely include the official’s performance of 

official duties but also the official’s fitness for 

office. . . .” An “express reference” to “official 

capacity” is unnecessary. 

“‘A charge of criminal conduct, no matter how 

remote in time or place, can never be irrelevant to an 

official’s or a candidate’s fitness for office for 

purposes of application of the ‘knowing falsehood or 

reckless disregard’ rule. . . .’” 

 The defamatory statement here was on the web. 

That “the offending publication may circulate beyond 

the public official’s own community does not diminish 

its effect within the official’s community.” It merely 

must circulate in the community where the official is 

so well known that the public associates him with the 

office. 

 

11. Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016) 

 

After city leased realty to a citizen, a dispute 

arose. The Supreme Court ruled that the governmental-

proprietary function dichotomy applies to contract 

claims. 

The will of the people “‘is expressed in the 

Constitution and laws of the State,’ and thus ‘to waive 

immunity, consent to suit must ordinarily be found in a 

constitutional provision or legislative enactment.’” 

The “constitution authorizes the legislature to 

‘define . . . functions . . . that are . . . governmental and 

those that are proprietary. . . .’” 

 

12. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Supreme Court affirmed mandamus because 

the trial court granted a new trial on three facially 

invalid reasons and one that was not supported by the 

record. 

Because the constitution “guarantees that the right 

to trial by jury ‘shall remain inviolate,’ . . . trial judges 

cannot enjoy unfettered authority to order new trials.” 

The Court protects “the constitutional right to a 

trial by jury by requiring trial courts to provide litigants 

with ‘an understandable, reasonably specific 

explanation’ for setting aside a jury verdict and 

ordering a new trial.” 

 

13. Hegar v. Texas Small Tobacco Coalition, 496 

S.W.3d 778 (Tex. 2016) 

 

After the State settled its health care 

reimbursement claims against several of the largest 

tobacco manufacturers in the 1990s, the Legislature 

enacted a statute seeking to recover its smoking-related 

health care costs from the non-settling tobacco 

manufacturers by imposing a tax on those 

manufacturers. The non-settling manufacturers 

challenged the taxation scheme on the grounds that it 

violated the Equal and Uniform Clause of the Texas 

Constitution by taxing them while exempting the 
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settling manufacturers. 

The Equal and Uniform Clause’s “succinct” 

mandate that “‘[t]axation shall be equal and 

uniform, . . . generally applies only within classes, not 

between classes.” “[A] challenged statute is entitled to 

a ‘strong presumption’ of constitutional validity” that 

is “particularly robust where the constitutionality of 

taxation statutes is challenged,” and “the Legislature 

need only have a rational basis in constructing tax 

classifications.” “That is, the Legislature must ‘attempt 

to group similar things and differentiate dissimilar 

things’ in formulating rational classifications, and must 

show that the classifications reasonably relate to the 

purpose of the tax.” “[A]bove all, ‘the Legislature must 

have discretion in structuring tax laws.’” 

The Supreme Court’s “settled precedent” applying 

the Equal and Uniform Clause does not support a 

“constricted approach” requiring ‘“focus . . . on the 

subject of the tax, not the entity being taxed.’” “We 

have made clear that, ‘[a]t least where non-property 

taxes are concerned, the Equal and Uniform Clause 

generally only prohibits unequal or multiform taxes 

that are imposed on the same class of taxpayers.’” “[I]n 

the non-property context, the nature of the taxpayer 

necessarily lies at the heart of any Equal and Uniform 

Clause inquiry.” 

 “The Legislature’s distinction between settling 

manufacturers and [non-settling manufacturers] is 

rational on at least two grounds.” First, the settling 

manufacturers make annual payments in perpetuity as 

part of the settlement, a “$500-million-per-year burden 

that [non-settling manufacturers] do not bear.” 

“Second, the settling manufacturers function under 

operating restrictions [under the terms of the 

settlement] to which [non-settling manufacturers] are 

not subject.” “Those distinctions establish sufficient 

differences in business operations to justify the non-

settling-manufacturer and settling-manufacturer tax 

classifications,” and “the tax classifications are 

reasonably related to the goals of recovering health 

care costs and reducing underage smoking.” Thus, the 

classification does not violate the Equal and Uniform 

Clause. 

 

14. C.S.F. v. Texas Department of Family and 

Protective Services, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

Suit to terminate parental rights.  

The Court has held that the “statutory right to 

counsel in parental-rights termination cases included, 

as a matter of due process, the right to effective 

counsel. And we have extended this holding to 

effective assistance of counsel in pursuing an appeal; 

procedural requirements, in some cases, may have to 

yield to constitutional guarantees of due pro-

cess. . . . Not every failure to preserve error or take 

timely action, however, will rise to level of ineffective 

assistance of counsel.” 

 

15. Clint Independent School District v. Marquez, 487 

S.W.3d 538 (Tex. 2016) 

 

Parents sued school district seeking to enjoin what 

they argue is an unconstitutional distribution of funds 

among schools in the district. District filed a plea to the 

jurisdiction, arguing in part that parents failed to 

exhaust their administrative remedies. Parents argued 

that the exhaustion-of-administrative-remedies require-

ment does not apply. 

“If the Legislature expressly or impliedly grants 

an agency sole authority to make an initial 

determination” in disputes that arise within its 

regulatory arena, “the agency has exclusive jurisdiction 

and a party ‘must exhaust its administrative remedies 

before seeking recourse through judicial review.’” “If 

the party files suit before exhausting exclusive 

administrative remedies, the courts lack jurisdiction 

and must dismiss the case.” 

The Texas Education Code provides, with certain 

exceptions, that persons “‘aggrieved by[] the school 

laws of this state; or actions or decisions of any school 

district board of trustees that violate[] the school laws 

of this state’” may “appeal in writing” to the 

Commissioner of Education. “However, ‘[a] person is 

not required to appeal to the commissioner before 

pursuing a remedy under a law outside of [the school 

laws] to which [the school laws] make[] reference or 

with which [the school laws] require[] compliance.’”  

Although the word “may” is used, the Supreme 

Court had “interpreted the statute to require a person 

who chooses to appeal to first seek relief through the 

administrative process.” “However, we have also been 

clear that this exhaustion requirement applies only to 

complaints that the Legislature has authorized the 

Commissioner to resolve.” Thus, parents must first 

exhaust their administrative remedies by an appeal to 

the Commissioner if their claims are within the scope 

of the statute, unless an exception applies. 

Parents argued that because they only pled causes 

of action for violations of the Texas Constitution, their 

claims were not based on “the school laws of the state” 

and were thus not subject to the exhaustion-of-

administrative-remedies requirement. However, while 
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“the constitutional provisions are not ‘school laws of 

the state,’” “[t]he nature of the claims, rather than the 

nomenclature, controls, and artful pleadings cannot 

circumvent statutory jurisdictional requirements.” 

Parents’ “petition as a whole reflects the true nature of 

the parents’ complaint: that the district defies the 

Constitution’s mandates by violating the requirements 

of the Education Code.” Moreover, because “the 

school district’s obligation to provide a constitutionally 

adequate education derives not directly from the 

Constitution but from the Legislature’s decision to 

‘rely heavily on school districts to discharge its 

[constitutional] duty,’” parents’ claims were not in 

pursuit of “‘under a law outside of [the school laws]’” 

and were thus not excepted from the administrative 

remedy requirement. 

Because parents were required to exhaust their 

administrative remedies by appealing to the 

Commissioner and failed to do so, the courts lacked 

jurisdiction over their suit. 

 

16. Matthews v. Kountze Independent School District, 

484 S.W.3d 416 (Tex. 2016) 

 

Cheerleaders sued district after it prohibited 

“banners containing religious signs or messages at 

school-sponsored events.” The district subsequently 

adopted a resolution stating that it was not required to 

prohibit such banners but retained “the right to restrict 

the content of school banners.” The issue was “whether 

the defendant’s voluntary cessation of challenged 

conduct rendered the plaintiffs’ claims for prospective 

relief moot.” The Supreme Court ruled it did not 

because “the challenged conduct might reasonably be 

expected to recur.” 

 “The mootness doctrine . . . prevents courts from 

rendering advisory opinions, which are outside the 

jurisdiction conferred by Texas Constitution article II, 

section 1.” 

 Here, the district claimed its prohibition of 

banners was constitutional and that it has “unfettered 

authority to restrict the content of the cheerleaders’ 

banners.” It has refused to state that it would not 

reinstate the policy. 

“[C]ases where the defendant’s voluntary conduct 

yielded mootness . . . generally involved conduct that 

could not be easily undone, and thus foreclosed a 

reasonable chance of recurrence.” By contrast, the 

district’s “voluntary abandonment here provides no 

assurance that [it] will not prohibit the cheerleaders 

from displaying banners with religious signs or 

messages at school-sponsored events in the future.” 

Thus, “this case is not moot.” 

 

17. Katy Venture, Ltd. v. Cremona Bistro Corp., 469 

S.W.3d 160 (Tex. 2015) 

 

Commercial tenant sued landlord for negligence 

and obtained a no-answer default judgment. Landlord 

did not receive personal service or timely notice of the 

judgment because landlord failed to update its 

registered address with the Secretary of State. Landlord 

petitioned for an equitable bill of review to set aside 

the default judgment, arguing that tenant failed to 

properly certify landlord’s “last known mailing 

address” as required by the rules of civil procedure 

when tenant instead provided landlord’s old address in 

the certificate. Because there was some evidence that 

landlord’s failure to receive notice of the default 

judgment was solely the result of tenant’s failure to 

certify landlord’s last known address, the Supreme 

Court reversed the trial court’s summary judgment in 

favor of tenant on the bill of review. 

 “Rule 239a of the Texas Rules of Civil Procedure 

requires a party who obtains a default judgment to 

certify the defendant’s ‘last known mailing address’ to 

the clerk of the court, who then mails written notice of 

the default judgment to that address.” “Importantly,” 

this requirement “differs from the requirement to serve 

process using [a corporate defendant’s] registered 

address on file with the Secretary of State.” “While 

failure to comply with Rule 239a will not affect the 

finality of a default judgment, misleading the trial court 

by giving the wrong ‘last known mailing address’ will 

make a default judgment subject to a bill of review.” 

 A bill of review “is an equitable proceeding,” by 

which a party seeks to set aside a judgment “that is no 

longer subject to challenge by a motion for a new trial 

or direct appeal,” the elements of which are: “‘(1) a 

meritorious defense to the underlying cause of action, 

(2) which the plaintiff was prevented from making by 

the fraud, accident or wrongful act of the opposing 

party or official mistake, (3) unmixed with any fault or 

negligence on its own part.” However, a bill of review 

plaintiff claiming “‘a due process violation for no 

service of process or notice of a default judgment . . . is 

relieved of proving the first two elements’ and must 

only prove that its own fault or negligence did not 

contribute to the lack of service or notice.” 

Here, there was evidence that tenant knew of 

landlord’s current address when it certified landlord’s 

old address as the “last known mailing address,” 

raising a genuine issue of material fact as to tenant’s 

compliance with Rule 239a. Additionally, while “an 
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entity’s failure to update its registered address with the 

Secretary of State constitutes negligence in the service-

of-process context,” “that negligence did not 

necessarily contribute to cause [landlord’s] failure to 

receive notice of the default judgment in this case.” 

While landlord’s negligent failure to update its 

registered address “contributed to [its] lack of actual 

service of process,” the evidence that tenant knowingly 

provided an out-of-date address for landlord in its Rule 

239a certificate created a “fact issue as to whether that 

negligence also contributed to [its] failure to receive 

notice of the default judgment.” Because landlord 

needed “only to establish lack of negligence to obtain 

an equitable bill of review,” summary judgment 

denying the bill of review was improper. 

 

18. City of Ingleside v. City of Corpus Christi, 469 

S.W.3d 589 (Tex. 2015) 

 

Boundary dispute between two home-rule cities, 

in which Ingleside sued Corpus Christi seeking a 

judicial declaration that wharves, piers, docks, and 

other objects affixed to Ingleside’s shore were part of 

the land on Ingleside’s side of the “shoreline” 

boundary established by a Corpus Christi ordinance. 

Corpus Christi challenged subject matter jurisdiction, 

arguing that the selection of a political subdivision’s 

boundary is nonjusticiable political question committed 

to the legislature. 

 “The Texas Constitution provides that one 

governmental branch may not exercise those powers 

committed to a coordinate branch. Therefore, if a 

determination is constitutionally committed to the 

legislative branch’s discretion, the judiciary is not free 

to substitute its judgment for that of the legislative 

branch.” 

 “Separation-of-powers concerns may arise if a 

matter is constitutionally committed to a coordinate 

political department or there are no judicially 

discoverable and manageable standards for resolving 

the issue. However, neither of those circumstances are 

presented here.” Courts may “exercise their jurisdiction 

to resolve boundary disputes” and “appl[y] standards to 

determine whether particular property falls within a 

city’s boundary,” and “[i]nterpreting and applying an 

ordinance is also well within judicial authority.” 

 Here, “[w]hether extant natural and artificial 

conditions are protrusions of the [ordinance-defined] 

‘shoreline’ is a justiciable issue materially distinct from 

a legislative determination about where to establish a 

municipal boundary line.” 

 

19. McGinnes Industrial Maintenance Corporation v. 

The Phoenix Insurance Company, 477 S.W.3d 786 

(Tex. 2015) 

 

 In this certified question, the Fifth Circuit asked 

if, under Texas law, an EPA superfund cleanup 

proceeding is a “suit” triggering a duty to defend by an 

insurer under a CGL policy. The Supreme Court ruled 

that it is. 

Footnote 24: The Texas Constitution provides the 

Court with “‘jurisdiction to answer questions of state 

law certified from a federal appellate court.’” 

 

20. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

Commercial eyebrow threaders and salons 

challenged the constitutionality of the state’s 

requirement of 750 hours’ training to obtain a license. 

The Supreme Court ruled that the Occupations Code 

and rules promulgated thereunder “violate the Texas 

Constitution.” 

Threading became regulated in 2011 under 

“cosmetology,” which means “‘the practice of 

performing . . . [the] remov[al] [of] superfluous hair 

from a person’s body using depilatories, preparations, 

or tweezing techniques . . . .’” To perform this in 

Texas, a person must have a license. The license 

requires 750 hours’ training, 40% of which are 

unrelated.  

“Sovereign immunity implicates a trial court’s 

jurisdiction, and, when it applies, precludes suit against 

a governmental entity. . . . [But it is] inapplicable when 

a suit challenges the constitutionality of a statute and 

seeks only equitable relief.” 

The Court ruled that the plaintiffs had standing, 

the claims were ripe, and declaratory judgment was not 

precluded by the redundant remedies doctrine. 

“Article I, § 19 of the Texas Constitution provides 

that ‘No citizen of this State shall be deprived of life, 

liberty, property, privileges or immunities, or in any 

manner disfranchised, except by the due course of the 

law of the land.’” Here, plaintiffs “recognize that the 

real and substantial test affords less deference to 

legislative judgments than does the federal rational 

basis standard.” The “standard of review for as-applied 

substantive due course challenges to economic 

regulation statutes includes . . . whether the statute’s 

effect as a whole is so unreasonably burdensome that it 

becomes oppressive in relation to the underlying 

governmental interest.” 
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“[S]tatutes are presumed to be constitutional. To 

overcome that presumption, the proponent of an as-

applied challenge to an economic regulation statute 

under Section 19’s substantive due course of law 

requirement must demonstrate that either (1) the 

statute’s purpose could not arguably be rationally 

related to a legitimate governmental interest; or (2) 

when considered as a whole, the statute’s actual, real-

world effect as applied to the challenging party could 

not arguably be rationally related to, or is so 

burdensome as to be oppressive in light of, the 

governmental interest.” 

“Differentiating between types of cosmetology 

practices is the prerogative of the Legislature and 

regulatory agencies to which the Legislature properly 

delegates authority.” 

The “admittedly unrelated 320 required training 

hours, combined with the fact that threader trainees 

have to pay for the training and at the same time lose 

the opportunity to make money actively practicing 

their trade, leads us to conclude that the Threaders 

have met their high burden of proving that, as applied 

to them, the requirement of 750 hours of training to 

become licensed is not just unreasonable or harsh, but 

it is so oppressive that it violates Article I, § 19 of the 

Texas Constitution.” 

Providing “standards for measuring the 

constitutionality of legislative enactments is not only a 

judicial prerogative—it is necessary in order to make 

the law predictable and not dependent on the 

proclivities of whichever judge or judges happen to be 

considering the case.” 

 

21. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

The Texas “constitution unambiguously provides 

that ‘[m]arriage in this state shall consist only of the 

union of one man and one woman.’” TEX. CONST. art. 

I, § 32(a).” 

The state has a “right to defend Texas law from 

constitutional challenge.” 

The bounds of jurisdiction “are determined by our 

constitution and the Legislature,” and courts cannot 

expand them. 

The “same constitutional principles that reserve 

each state’s right to govern marriage also constrain the 

judiciary by limiting our reach to the adjudication of 

live controversies brought by parties with standing to 

appear before the courts.” 

 

22. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to prove a 

homestead exemption. 

Mechanics’ and materialmen’s liens are provided 

by TEX. CONST. art XVI, § 37, also codified at TEX. 

PROP. CODE ANN. § 53.021(a)(2). 

Defendant failed to prove her homestead. She had 

to establish “(1) overt acts of homestead usage and (2) 

the intention to claim the property as a 

homestead. . . . Once a property is established as a 

homestead, the burden shifts to the party challenging a 

homestead claim to prove termination of homestead 

status ‘by abandonment, alienation, or death.’” 

“Whether a property is a homestead is a question of 

fact.” Merely residing there does not suffice. 

 

23. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

 

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes. Government filed a plea 

to the jurisdiction. The Supreme Court ruled that, 

“[b]ecause the homeowners presented evidence that the 

government entities knew unmitigated development 

would lead to flooding, that they approved 

development without appropriately mitigating it, and 

that this caused the flooding, we conclude that the 

homeowners have raised a fact issue as to their claim.” 

 TEX. CONST. Art. I, § 17 provides: “‘No person’s 

property shall be taken, damaged or destroyed for or 

applied to public use without adequate compensation 

being made.’” 

 “Those seeking recovery for a taking must prove 

the government ‘intentionally took or damaged their 

property for public use, or was substantially certain 

that would be the result.’ Sovereign immunity does not 

shield the government from liability for compensation 

under the takings clause.” 

 “In a takings case, ‘the requisite intent is present 

when a governmental entity knows that a specific act is 

causing identifiable harm or knows that the harm is 

substantially certain to result.’” It “cannot rest on the 

mere negligence of the government.” 

 Recurrence of floods is probative of extent of a 
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taking and causation. Here, there were conflicting 

expert opinions, and thus a fact issue. 

 Moreover, at “least some evidence exists that in 

approving new development and drainage plans 

causing flooding, the entities’ were acting for a public 

use.” 

 

24. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company sued investor for tortiously interfering 

in company’s contract with seller. Company also sued 

entities related to investor on the theory that they were 

alter egos of investor, a Nevada company. 

 Entities argued that they were not liable as alter 

egos under Nevada law. Because investor “was 

incorporated in Nevada, the law of that state controls” 

the issue of alter ego. Entities also argued that, under 

Nevada law, alter ego should have been determined by 

the court rather than the jury. 

 “Generally, ‘[t]he local law of the forum 

determines whether an issue shall be tried by the court 

or by a jury.’” Further, even if Nevada substantive law 

required that the issue of alter ego be determined 

without a jury, [the] statute could not control here. 

“The right to a jury constitutionally guaranteed in 

Texas courts cannot be supplanted by a Nevada 

statute.” 

 

25. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The Supreme Court ruled “the District made 

the relocation necessary within the contemplation” of 

the relevant statute, and thus it, not the owner of the 

utilities, had to bear the expense. 

 Defendants erroneously “argue that Section 59 of 

Article XVI of the Texas Constitution, under which the 

District was organized as a conservation and 

reclamation district, does not contemplate expending 

district tax funds for relocation of public utilities’ 

facilities.” “[P]ayment[s] to a utility for the relocation 

of its facilities do not contravene the Constitution as 

long as ‘the statute creating the right of reimbursement 

operates prospectively, deals with the matter in which 

the public has a real and legitimate interest, and is not 

fraudulent, arbitrary or capricious.’”  

 

 

26. Klumb v. Houston Municipal Employees Pension 

System, 458 S.W.3d 214 (Tex. 2015) 

 

As a cost-saving measure to reduce pension fund 

contributions, city outsources convention and 

entertainment functions to a city-controlled, taxpayer-

funded nonprofit corporation, which in turn leases 

employees from a second nonprofit staffing 

corporation. City employees were transferred to the 

staffing corporation, which leased employees to the 

city-controlled corporation and was reimbursed for 

employees’ salaries by the city-controlled corporation 

on a dollar-for-dollar basis. 

 The municipal employee pension fund is created 

by a statute (which currently applies only to Houston 

due to a population threshold), which grants its board 

of trustees broad power to administer, manage, and 

operate the pension fund. A committee of the board 

interpreted the term “employee” as used in the statute 

to include the former city employees who were now 

employees of the staffing corporation. The board of 

trustees determined that employees were still members 

of the plan, had not been separated from municipal 

service and were not entitled to retirement benefits, and 

were still obligated to have 5% of their salaries 

withheld as contributions to the plan. 

 Employees and city sued the plan and trustees, 

asserting, among other claims, equal-protection and 

due-course-of-law claims under the Texas Con-

stitution. Plan and trustees responded with a plea to the 

jurisdiction asserting sovereign immunity, which the 

trial court granted. 

 While “sovereign immunity does not bar a suit to 

vindicate constitutional rights, immunity from suit is 

not waived if the constitutional claims are facially 

invalid.” 

 The equal-protection clause of the Texas 

Constitution provides that “all people ‘have equal 

rights, and no man, or set of men, is entitled to separate 

public emoluments, or privileges.’” “In order to state a 

viable equal-protection claim under the Texas 

Constitution,” the party making the claim “must show 

[he or she has] been ‘treated differently from others 

similarly situated.’” 

 Where, as here, “neither a suspect classification 

nor a fundamental right is involved,” the challenging 

party “must further demonstrate that the challenged 

decision is not rationally related to a legitimate 

governmental purpose.” Under this “rational-basis 

review, we consider whether the challenged action has  
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a rational basis and whether use of the challenged 

classification would reasonably promote that purpose.” 

Such determinations are “‘not subject to courtroom 

fact-finding and may be based on rational speculation 

unsupported by evidence or empirical data.’” 

Here, the board had “a legitimate interest in 

preserving sources of pension funding,” and preventing 

the city from reducing its contributions to the fund 

through nominal privatization of municipal services 

was rationally related to that end. Additionally, the 

board’s actions were rationally related to the board’s 

legitimate interest in lessening “the risk of overpaying 

pensioners or allowing them to ‘double dip.’” 

 The due-course-of-law clause of the Texas 

Constitution provides that “‘[n]o citizen of this State 

shall be deprived of life, liberty, property, or privileges 

or immunities . . . except by the due course of the law 

of the land.’” However, before a liberty or property 

interest is entitled to constitutional protection, it must 

be a “vested right, which is ‘something more than a 

mere expectancy based upon an anticipated 

continuance of an existing law.’” 

 As the Supreme Court has previously held, “there 

is no vested interest in future pension installments that 

would preclude the Legislature from repealing or 

modifying the law on which the pension system is 

founded, even if doing so would adversely impact or 

even abolish the right to future payment of unaccrued 

benefits.” “‘It is well settled that the mere circumstance 

that a part of a pension fund is made up by deductions 

from the agreed compensation of employees does not 

in itself give the pensioner a vested right in the fund, 

and does not make it any less a public fund subject to 

the control of the legislature.’” 

 

27. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 

nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

Homeowners argued that the attorney’s fee award 

was part of the “extension of credit” covered by the 

note and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that 

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 
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hide behind the nonrecourse status of their home-

equity loan.” 

 

28. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

  

“[S]ection 1983 provides a statutory remedy to 

individuals whose constitutional rights are violated by 

state officials.” “[S]ubsection 101.106(e) does not 

contemplate or require dismissal of section 1983 

claims against individual government employees, or 

any other claim not brought under the Tort Claims 

Act.” 

 

B. Statutory Construction 

 

1. Laverie v. Wetherbe, ___ S.W.3d ___ (Tex. 

2016)(12/9/16) 

 

 “We presume the Legislature knew of our 

longstanding approach to the scope-of-employment 

analysis and see nothing in the Tort Claims Act 

compelling a different approach.” 

 

2. Southwest Royalties, Inc. v. Hegar, 500 S.W.3d 

400 (Tex. 2016) 

  

Corrected opinion issued after denial of rehearing. 

One word and one sentence added to pages 10–11 of 

slip opinion. Holding unchanged. See Southwest 

Royalties, below.  

 

3. Texas Department of Insurance, Workers’ 

Compensation Division v. Jones, 498 S.W.3d 610 

(Tex. 2016) 

 

 Worker’s compensation claimant settled with 

carrier for “partial” eligibility for SIBs for a certain 

time period. TDI appealed the trial court’s approval, 

arguing the evidence did not fit the statutory scheme. 

The Supreme Court reversed because the settlement 

did not adhere to the statutory terms. 

 “We construe the Workers’ Compensation Act, 

like other statutes, by considering the plain meaning of 

the text, given the statute as a whole.” 

 A settlement must “adhere” to “appropriate” 

provisions. “The verb ‘to adhere’ means ‘to bind 

oneself to observance.’” “The adjective ‘appropriate’ 

denotes that which is ‘specially suitable’ with respect 

to the word or phrase it modifies.” 

 

 

4. Union Pacific Railroad Company v. Nami, 498 

S.W.3d 890 (Tex. 2016) 

 

 Railroad worker brought case under the FELA. 

Only explicit alterations in the FELA constitute a 

departure from the common law; so, “‘although 

common-law principles are not necessarily dispositive 

of questions arising under FELA, unless they are 

expressly rejected in the text of the statute, they are 

entitled to great weight in our analysis.’” “In applying 

FELA, we look to the common law, not of Texas or any 

particular jurisdiction, but in general.” 

 

5. Southwest Royalties, Inc. v. Hegar, ___ S.W.3d 

___ (Tex. 2016)(6/17/16) 

 

[Note: opinion reissued on October 21, 2016 at 

500 S.W.3d 400 (Tex. 2016); see above.] 

Sales tax exemption case. Taxpayer, an oil 

exploration and production company, argued that its 

purchases of equipment used in extracting oil and gas 

are exempt from sales tax as property used in 

“processing” under TEX. TAX CODE § 151.318, which 

exempted from taxation the sale of certain tangible 

personal property when, among other requirements, it 

was “‘used or consumed in or during the actual 

manufacturing, processing, or fabrication of tangible 

personal property for ultimate sale[.]’” The 

Comptroller denied the claim. 

“Tax exemptions are narrowly construed and the 

taxpayer has the burden to ‘clearly show’ that an 

exemption applies.” “Although statutory tax 

exemptions are narrowly construed, construing them 

narrowly does not mean disregarding the words used 

by the Legislature.” 

Here, “processing” is undefined by the statute, but 

is defined under the Comptroller’s regulations as 

“‘[t]he physical application of the materials and labor 

necessary to modify or change the characteristics of 

tangible personal property.’” “[A]n agency’s 

construction of a statute may be taken into 

consideration by courts when interpreting statutes, but 

deferring to an agency’s construction is appropriate 

only when the statutory language is ambiguous.” Here, 

the Court held that the statute is not ambiguous, but 

that the “common meanings of ‘processing’ correlate 

with the definition adopted by the Comptroller,” and 

that the “Legislature intended” the same meaning. 

Applying this meaning, the Court held that 

taxpayer’s equipment was not used in processing and  
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was not exempt from sales taxation. While 

“hydrocarbons undergo physical changes as they move 

from underground reservoirs to the surface” during the 

extraction process, those changes are caused “not by 

the application of equipment and materials to them, but 

by the natural pressure and temperature changes.”  

 

6. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95. 

“We construe Chapter 95 de novo. In construing 

the statute, we rely ‘on the plain meaning of the text 

unless a different meaning is supplied by statutory 

definition, is apparent from the context, or the plain 

meaning would lead to an absurd or nonsensical 

result.’ ‘[W]e presume that the Legislature selected 

each word in the statute with a purpose in mind.’” 

“Neither Chapter 95 nor the Code Construction 

Act defines the term ‘entity.’” According to BLACK’S 

LAW DICTIONARY (10th ed. 2014) “the term’s ordinary 

meaning refers to an ‘organization (such as a business 

or a governmental unit) that has a legal identity apart 

from its members or owners.’ In the absence of any 

authority to the contrary, we must apply the term’s 

common meaning, which refers only to the legal 

organization itself.” 

“‘[W]hen the legislature uses certain language in 

one part of the statute and different language in 

another, the [C]ourt assumes different meanings were 

intended.’” 

“[O]ur task is to construe Chapter 95 as written, 

not as we may believe makes the most sense.” 

 

7. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 General contractor was sued after worker was 

injured when a truss broke. General contractor sought 

indemnity from maker under Ch. 82, claiming it was a 

seller. The Supreme Court ruled that, applying “chapter 

82’s definition of ‘seller,’ . . . the general contractor is 

not a seller” because it was not “‘engaged in the 

business of’ commercially distributing or placing 

trusses in the stream of commerce.” 

 “In construing the Act, as with any statute, we 

start with the ‘ordinary meaning of the statutory text.’ 

We analyze that language in context, considering the 

specific sections at issue as well as the statute as a 

whole. While we are limited to the statute’s text, ‘we  

 

must attempt to give effect to every word and phrase,’ 

and we may not omit or gloss over verbiage in an 

attempt to reclaim clarity. We ‘presume[] the 

Legislature deliberately and purposefully selects words 

and phrases it enacts, as well as deliberately and 

purposefully omits words and phrases it does not 

enact.’” 

 Terms not defined in a statute “‘are typically 

given their ordinary meaning [unless] a different or 

more precise definition is apparent from the term’s use 

in the context of the statute.’” Moreover, “‘[w]e must 

endeavor to read the statute contextually, giving effect 

to every word, clause, and sentence.’” 

 Footnote 5: “We presume the Legislature was 

aware of our case law when it enacted a substantially 

similar definition of ‘seller’ in the Products Liability 

Act. ‘A statute is presumed to have been enacted by the 

legislature with complete knowledge of the existing 

law and with reference to it.’” 

 Footnote 11: “Statutes are not always clear, and 

interpreting them can be a difficult task. That the Court 

and the dissent disagree on the ultimate interpretation 

of a statutory provision does not mean that either has 

‘encroach[ed] on the Legislature’s function.’” 

 

8. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

 

 Tort Claims Act case. Law professor tripped on 

“an improperly secured extension cord.” The Supreme 

Court ruled that the case was “a premises defect claim, 

and there is no evidence that UT had actual knowledge 

of the tripping hazard created by the cord’s position 

over the retaining wall and across the sidewalk.” 

Because the Tort Claims Act “ostensibly 

incorporates common law principles by using the term 

‘premises defect,’ . . . [w]e therefore look to the 

common law premises defect cause of action for 

guidance. . . .” “‘In construing a statute, whether or not 

the statute is considered ambiguous on its face, a court 

may consider . . . common law or former statutory 

provisions, including laws on the same or similar 

subjects.’” 

 

9. First Texas Bank v. Carpenter, 491 S.W.3d 729 

(Tex. 2016) 

  

“Chapter 95 does not define ‘contractor’, so we 

give the word its ordinary meaning unless a more 

precise meaning is apparent from the context of the 

statute.” 
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10. TIC Energy and Chemical, Inc. v. Martin, 498 

S.W.3d 68 (Tex. 2016) 

 

 The trial court denied the subcontractor’s motion 

for summary judgment that it was covered by general 

contractor’s worker’s compensation policy. Presented 

was an issue of the interplay of two sections of the 

Labor Code. 

“The proper construction of a statute presents a 

question of law that we review de novo.  Our objective 

is to ascertain and give effect to the Legislature’s intent 

as expressed in the statute’s language. In doing so, we 

consider the statute as a whole, giving effect to each 

provision so that none is rendered meaningless or mere 

surplusage. When text is clear and unambiguous, it is 

determinative of intent. Applying well-established 

statutory-construction principles, we discern no 

ambiguity in the relevant statutory provisions and the 

parties do not assert otherwise; we therefore construe it 

according to its plain language as informed by the 

statutory context without resorting to canons of 

construction and extrinsic aids.” Moreover, “‘there are 

times when redundancies are precisely what the 

Legislature intended.’” 

The Court provides a construction “of section 

406.123 that ‘favors blanket coverage to all workers on 

a site’ [because that] accords with legislative intent and 

the ‘Legislature’s ‘decided bias’ for coverage.’” 

Here, “section 406.122 precedes section 406.123, 

and typically, a general rule is iterated before its 

exceptions, not after. Further, though a statutory 

heading does not limit or expand a statute’s meaning, 

the heading can inform the inquiry into the 

Legislature’s intent. The headings here confirm a 

rule/exception model, rather than the opposite.” The 

fact that section 406.122 was enacted after 406.123 and 

therefore provides an exception “involves a statutory 

canon of construction we consult only in the event of a 

conflict.” 

 

11. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 “‘Statutory construction is a question of law we 

review de novo.’ When construing a statute, we look to 

the plain language to determine the intent of the 

Legislature. If the statute is unambiguous, we apply the 

words according to their common meaning, but we 

may consider the objective of the law and the 

consequences of a particular construction.” 

“[W]e must give effect to the Legislature’s choice 

of words. . . . We presume that the Legislature 

‘deliberately and purposefully selects [the] words and 

phrases it enacts.’” 

 “‘We must not interpret the statute ‘in a manner 

that renders any part of the statute meaningless or 

superfluous.’’” 

 

12. Hebner v. Reddy, 498 S.W.3d 37 (Tex. 2016) 

 

 “Whether an expert report [in a malpractice case] 

served concurrently with a pre-suit notice letter is 

timely under section 74.351(a) is a matter of statutory 

construction, a legal question we review de novo.” 

“The primary goal when interpreting a statute is to 

effectuate ‘the Legislature’s intent as expressed by the 

plain and common meaning of the statute’s words.’ 

‘Where statutory text is clear, that text is determinative 

of legislative intent unless the plain meaning of the 

statute’s words would produce an absurd result.’ 

However, when, as here, ‘the language is susceptible of 

two constructions, one of which will carry out and the 

other defeat [its] manifest object, [the statute] should 

receive the former construction.’” 

“[T]he statute does not say that the party must be 

a party at the time the report is served, and none of the 

statute’s other provisions expressly or implicitly 

prohibit service before the defendant is named as a 

party to the suit. Accordingly, . . . the best course is to 

adopt a construction that ‘does the least damage to the 

statutory language, and best comports with the statute’s 

purpose.’ Dismissal would dispose of a potentially 

meritorious claim and punish [plaintiff] for 

demonstrating her claims had merit from the moment 

she asserted them—a result the Legislature did not 

intend and our state constitution potentially does not 

allow.” 

There are “‘constitutional limitations upon the 

power of courts to dismiss an action without affording 

a party the opportunity for a hearing on the merits of 

[her] cause, and those limitations constrain the 

Legislature no less in requiring dismissal.’” 

 

13. Hoskins v. Hoskins, 497 S.W.3d 490 (Tex. 2016) 

 

Family members agreed to arbitrate a dispute 

regarding trust property “‘pursuant to the provisions of 

the Texas General Arbitration Act.” The arbitrator 

granted summary judgment for respondent dismissing 

claimant’s claims based on statute of limitations and on 

claimant’s lack of standing. When respondent filed suit 

to confirm the award, claimant moved to vacate the 

award on the common-law ground that the arbitrator 

manifestly disregarded the law. 
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 The Supreme Court addressed the “statutory-

interpretation issue of first impression” on which “the 

courts of appeals are divided” of whether “a party 

seeking to vacate an arbitration award under the Texas 

General Arbitration Act (TAA) may invoke extra-

statutory, common-law vacatur grounds,” and held that 

a party cannot do so., and that “in proceedings 

governed by [the TAA], [TEX. CIV. PRAC. & REM. 

CODE §] 171.088 provides the exclusive grounds for 

vacatur of an arbitration award.” 

 “When statutory text is clear and unambiguous, 

we construe that text according to its plain and 

common meaning unless a contrary intention is 

apparent from the statute’s context.” “‘[B]ecause Texas 

law favors arbitration, judicial review of an arbitration 

award is extraordinarily narrow.’” 

 “The TAA states that the court, on application of a 

party, ‘shall confirm’ an arbitration award ‘[u]nless 

grounds are offered for vacating, modifying, or 

correcting [it] under [TEX. CIV. PRAC. & REM. CODE 

§§] 171.088 or 171.091.’” Section 171.088 enumerates 

grounds on which “the court shall vacate an award,” 

and section 171.091 provides for modification or 

correction of an award to correct clerical errors or if 

the award “involves ‘a matter not submitted to’ the 

arbitrators.” 

 “The statutory text could not be plainer: the trial 

court ‘shall confirm’ an award unless vacatur is 

required under one of the enumerated grounds in 

section 171.088.” “[T]he TAA leaves no room for 

courts to expand on those grounds, which do not 

include an arbitrator’s manifest disregard of the law.” 

 

14. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

“When construing a statute, our goal ‘is to 

determine and give effect to the Legislature’s intent’ 

beginning with the ‘plain and common meaning of the 

statute’s words.’” 

 

15. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 

who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes  

 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“In interpreting a statute, we may also consider 

the ‘object sought to be obtained’ and the 

‘circumstances under which the statute was enacted’. 

Unquestionably, Chapter 41 was enacted to restrict and 

structure the recovery of exemplary damages. Among 

other things, it requires: proof by clear and convincing 

evidence of the elements for exemplary damages; proof 

that the defendant acted with certain prerequisite 

culpable mental states; consideration of evidence on 

certain prescribed factors; specific jury questions and 

instructions; a bifurcated trial; a unanimous verdict; 

and careful judicial review. Chapter 41 limits the 

amount of exemplary damages relative to com-

pensatory damages, and, more importantly for our 

purposes here, precludes an award of exemplary 

damages unless other damages, besides nominal 

damages, are awarded.” Here, “is [the] possibility 

[under the statute] of a wide, standardless range of 

permissible penalties that makes civil penalties much 

like exemplary damages when they were limited only 

by constitutional and common-law principles. This 

uncertainty, verging on arbitrariness, is precisely what 

Chapter 41 addresses.” 

 

16. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

  

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the lease provision did not violate 

the Texas Property Code. 

“‘Legislative permission to contract under certain 

circumstances does not necessarily imply that 

contracting under other circumstances is prohibited.’” 

“We review statutory construction issues de novo, 

and our primary objective is to give effect to the 

Legislature’s intent as expressed in the statute’s 

language. We discern legislative intent from the statute 

as a whole, not from isolated portions. Absent an 

absurd result, we rely on the plain meaning of the text 

unless a different meaning is supplied by legislative 

definition or is apparent from the context.” 

“‘We presume that the Legislature chooses a 

statute’s language with care, including each word 

chosen for a purpose, while purposefully omitting 

words not chosen.”  
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17. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Trial court dismissed defamation suit under Ch. 

27. Defendant appealed, asserting the court’s award of 

attorney’s fees was inadequate. The Supreme Court 

ruled the lower courts “used the wrong standard in 

determining the attorney’s fees” under the statute. 

“The parties rely on different canons of statutory 

construction. . . . [Plaintiff] relies on the series-

qualifier canon, which provides that ‘[w]hen there is a 

straightforward, parallel construction that involves all 

nouns or verbs in a series, a prepositive or postpositive 

modifier normally applies to the entire series.’” 

Defendant “relies on the last-antecedent canon, which 

provides ‘that a qualifying phrase in a statute or the 

constitution must be confined to the words and phrases 

immediately preceding it to which it may, without 

impairing the meaning of the sentence, be applied.’” 

Either canon could reasonably apply here. But, the 

court adopted the latter view. “‘Punctuation is a 

permissible indicator of meaning.’” “The Oxford or 

serial comma is the comma placed immediately before 

the coordinating conjunction in a series of three or 

more terms.” Here, “the statute does not include a 

comma after ‘other expenses’ or after ‘legal action,’ 

and their absence indicates an intent to limit the 

justice-and-equity modifier to the last item in the 

series.” Therefore, unlike fees, “‘other expenses 

incurred in defending the legal action’ are also 

recoverable, but only ‘as justice and equity may 

require.’” 

The Court does “not resort to extrinsic aides, such 

as legislative history, to interpret a statute that is clear 

and unambiguous . . . because the statute’s plain 

language ‘is the surest guide to the Legislature’s 

intent.’” 

 

18. Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016) 

 

After city leased realty to a citizen, a dispute 

arose. The Supreme Court ruled that the governmental-

proprietary function dichotomy applies to contract 

claims. 

The will of the people “‘is expressed in the 

Constitution and laws of the State,’ and thus ‘to waive 

immunity, consent to suit must ordinarily be found in a 

constitutional provision or legislative enactment.’” 

Abrogation of common law is disfavored, and 

Chapter 271 does not abrogate the governmental-

proprietary dichotomy. The “‘Court presumes the 

Legislature deliberately and purposefully selects words 

and phrases it enacts, as well as deliberately and 

purposefully omits words and phrases it does not 

enact.’” 

 

19. Lira v. Greater Houston German Shepherd Dog 

Rescue, 488 S.W.3d 300 (Tex. 2016) 

 

Dog had escaped from owners’ home with no tags 

and no microchip, and was picked up by city animal 

control. After three days, animal control scheduled dog 

to be euthanized because it tests a “‘weak positive’” for 

heartworms and cannot be sold under city ordinance, 

but dog rescue answered animal control’s request to 

accept and foster the dog. Owners, who had been 

searching for dog, had learned that the dog was with 

rescue, but rescue refused to return the dog. Owners 

sued rescue for conversion and other claims, seeking 

damages and return of the dog. 

In a per curiam opinion, the Supreme Court 

rejected rescue’s argument that the operation of city 

ordinances divested owners of ownership of the dog. 

“Assuming that the ordinances comport with due 

process and other requirements of Texas and federal 

law, and that cities possess police power to enact 

ordinances that sometimes divest an owner of property 

rights in his dog, nothing in [the city’s] ordinances did 

so in this case.” 

The Court construed the city ordinances regarding 

stray dogs, which were enacted pursuant to the state 

rabies control statute, “under the same rules applicable 

to the construction of statutes.” “We also consider as 

an aid in construction the principle that the law abhors 

a forfeiture of property. Private property rights are ‘a 

foundational liberty, not a contingent privilege.’” “‘A 

forfeiture of rights of property is not favored by the 

courts, and laws will be construed to prevent rather 

than to cause such a forfeiture.’” 

The city “ordinances, whether considered in-

dividually or as a whole, did not expressly or impliedly 

divest [owners] of their ownership rights to [the dog],” 

a result “further compelled by the rule that any doubts 

as to their meaning should be resolved against a 

forfeiture of property.” In particular, while the 

ordinances authorized euthanasia of the dog or placing 

the dog with a private shelter for adoption in lieu of 

euthanasia, and “putting down a dog is arguably so 

inconsistent with the rights of the original owner as to 

imply a divestment of property rights,” the dog was not 

actually euthanized, and nothing in the ordinances 

“states or implies that a dog merely held by a private 

shelter, awaiting adoption, has been divested of the 

ownership rights of the original owner.” “In short, [the 
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dog] belonged to [owners] at the time they requested 

his return, and [rescue] should have honored that 

request.” 

 

20. Janvey v. Golf Channel, Inc., 487 S.W.3d 560 

(Tex. 2016) 

 

On a certified question, the Supreme Court 

construed the Texas Uniform Fraudulent Transfer Act 

(TUFTA). 

“Our primary objective in construing a statute is 

to ascertain and effectuate the Legislature’s intent 

without unduly restricting or expanding the statute’s 

scope. We derive intent from the plain meaning of the 

text construed in light of the statute as a whole. The 

terms of a statute bear their ordinary meaning unless 

(1) the Legislature has supplied a different meaning by 

definition, (2) a different meaning is apparent from the 

context, or (3) applying the plain meaning would lead 

to absurd results. TUFTA further directs that it be 

‘applied and construed to effectuate its general purpose 

to make uniform the law with respect to [fraudulent 

transfers] among states enacting [UFTA].”  

Since UFTA takes a definition from the 

Bankruptcy Code, the Court may consider it. “Though 

the text of our statute is ultimately determinative of 

legislative intent, we may consider the construction 

afforded the pertinent terms in cases applying section 

548 of the Bankruptcy Code and similar provisions in 

UFTA statutes enacted by other states. We may also 

consult comments accompanying the model law, but 

we remain mindful that UFTA’s comments were not 

adopted by our Legislature and cannot alter the plain 

meaning of the words enacted, which are ‘the truest 

manifestation of what legislators intended.’” 

“As the definition’s use of the conditional past-

perfect tense ‘would have’ illustrates, whether an 

exchange was made for reasonably equivalent value is 

evaluated objectively at the time of the transfer, not in 

retrospect.” 

 

21. Lawson v. City of Diboll, 472 S.W.3d 667 (Tex. 

2015) 

  

 As spectator left a youth softball game, she 

tripped on a pipe. The Supreme Court ruled that “the 

recreational use statute is inapplicable to spectators at 

outdoor competitive-sporting events.”  

“The [statute’s] catchall provision did not 

encompass the act of spectating at a competitive-

sporting event ‘[b]ecause the outdoors and nature are 

not integral to the enjoyment of [that] activity and 

because [that] activity is unlike the others the statute 

[expressly] uses to define ‘recreation.”” 

 

22. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

  

“[L]egislative enactments generally establish 

public policy.” “‘Courts must exercise judicial restraint 

in deciding whether to hold arm’s-length contracts void 

on public policy grounds. . . .’” 

 

23. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

  

Deaf inmates brought ultra vires claim against 

prison director for failure to make accommodations. 

Determining that a prison is not a “public facility,” the 

Supreme Court ruled the suit should be dismissed for 

want of prosecution. 

“Our primary goal when construing a statute is to 

give effect to the Legislature’s intent. We do so by 

relying on the plain meaning of the text unless a 

different meaning is supplied by statutory definition, is 

apparent from the context, or the plain meaning would 

lead to an absurd or nonsensical result. Further, we 

presume that the Legislature selected each word in the 

statute with a purpose in mind.” 

Here, “construing the term ‘public facility’ to 

include prisons does not reflect legislative intent as 

expressed in the term’s definition and the statute as a 

whole.” 

“We often look to dictionary definitions for the 

ordinary meaning of a term used in, but undefined by, 

a statute. But . . . , if the terms in the definition are read 

in isolation then the various dictionary definitions of 

‘public building’ and ‘public’ support either of the 

competing constructions that the parties advocate.” 

“When an undefined term has multiple common 

meanings, we apply the definition that is most 

consistent with its use in the context of the 

statute. . . . And when a word is used throughout a 

statute, we generally construe the statute to provide 

consistent meaning to that word.” 

In this case, the “the Legislature used the term 

“public” to indicate a status of openness and 

accessibility, and not a public use.” 

“‘We presume that the Legislature chooses a 

statute’s language with care, including each word 

chosen for a purpose, while purposefully omitting 

words not chosen.’” 

“The Legislature is presumed to have knowledge 

of relevant case law when it enacts statutes.” 

“‘Statutes are to be interpreted and applied to 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

30 
 

achieve, not frustrate, the object sought to be attained 

by the legislature in enacting the statute.’” 

“‘[S]tatements made during the legislative process 

by individual legislators . . . are not evidence of the 

collective intent of the majorities of both legislative 

chambers that enacted a statute.’” 

Because the ADA has no counterpart, the Court 

does not look to federal decisions to construe the state 

act. If the Legislature wants to include prisons, it can 

amend the act. 

 

24. Greater Houston Partnership v. Paxton, 468 

S.W.3d 51 (Tex. 2015) 

 

The Court held that the Greater Houston 

Partnership is a private entity that is not supported by 

public funds; thus, the obligations of the public 

information act does not apply to it, even though the 

Legislature said it should be “liberally construed.” 

The Court reviews matters “of statutory 

construction . . . de novo.” 

“When interpreting a statute, our primary 

objective is to ascertain and give effect to the 

Legislature’s intent without unduly restricting or 

expanding the Act’s scope. We seek that intent 

first . . . in the plain meaning of the text. ‘Undefined 

terms in a statute are typically given their ordinary 

meaning, but if a different or more precise definition is 

apparent from the term’s use in the context of the 

statute, we apply that meaning.’ ‘However, we will not 

give an undefined term a meaning that is out of 

harmony or inconsistent with other terms in the 

statute.’ . . . [We] apply only the meanings that are 

consistent with the statutory scheme as a whole. We 

only resort to rules of construction or extrinsic aids 

when a statute’s words are ambiguous.” 

The meanings of statutory words “‘cannot be 

determined in isolation but must be drawn from the 

context in which they are used.’” “‘We generally avoid 

construing individual provisions of a statute in 

isolation from the statute as a whole.’” In addition, the 

purpose of an act is another “contextual clue.” Further, 

the Court considers a statutory “omission, which we 

presume the Legislature purposefully selected. . . .” 

“‘Quid pro quo’ means ‘[a]n action or thing that is 

exchanged for another action or thing of more or less 

equal value.’” 

“The canon of statutory construction known as 

noscitur a sociis—‘it is known by its associates’—

holds that the meaning of a word or phrase, especially 

one in a list, should be known by the words 

immediately surrounding it. We rely on this principle 

to avoid ascribing to one word a meaning so broad that 

it is incommensurate with the statutory context.” But, 

“the canon of noscitur a sociis ‘cannot be used to 

render express statutory language meaningless.’” 

The TPIA was modeled after the federal act, and 

thus federal decisions can be used to construe it. 

“While we generally attempt to avoid treating 

statutory language as surplusage, ‘there are times when 

redundancies are precisely what the Legislature 

intended.” 

 

25. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

The “standard of review for as-applied substantive 

due course challenges to economic regulation statutes 

includes . . . : whether the statute’s effect as a whole is 

so unreasonably burdensome that it becomes 

oppressive in relation to the underlying governmental 

interest.” 

“[S]tatutes are presumed to be constitutional. To 

overcome that presumption, the proponent of an as-

applied challenge to an economic regulation statute 

under Section 19’s substantive due course of law 

requirement must demonstrate that either (1) the 

statute’s purpose could not arguably be rationally 

related to a legitimate governmental interest; or (2) 

when considered as a whole, the statute’s actual, real-

world effect as applied to the challenging party could 

not arguably be rationally related to, or is so 

burdensome as to be oppressive in light of, the 

governmental interest.” 

Providing “standards for measuring the 

constitutionality of legislative enactments is not only a 

judicial prerogative—it is necessary in order to make 

the law predictable and not dependent on the 

proclivities of whichever judge or judges happen to be 

considering the case.” 

 

26. Boeing Company v. Paxton, 466 S.W.3d 831 (Tex. 

2015) 

 

The Supreme Court ruled a private party could 

assert an exception to the Public Information Act (PIA). 

The AG’s “interpretation of the Act is entitled to 

due consideration, [but] as with other administrative 

statutory constructions, such deference must yield to 

unambiguous statutory language.” 
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27. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

The Supreme Court ruled that the bill of review 

filed in probate court was untimely. 

“[T]he applicable statute of limitations presents a 

matter of statutory construction, which we review de 

novo.” 

“[W]e construe the words of the statute according 

to their plain meaning and within their contextual 

environs.” 

Though there are general statutes of limitations, 

when an specific statute is provided, it controls. 

“Absent an absurd or unreasonable result, we 

must give effect to the statute’s plain language.” 

 

28. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

  “Statutory construction is a question of law we 

review de novo. Our objective is to determine and give 

effect to the Legislature’s intent, and ‘the truest 

manifestation of what lawmakers intended is what they 

enacted.’ Proper construction requires reading the 

statute as a whole rather than interpreting provisions in 

isolation. . . . ‘We presume that the Legislature chooses 

a statute’s language with care,’ and we will not ignore 

the statute’s use of a term that carries a ‘particular 

meaning.’ ‘Privileges are not favored in the law and 

are strictly construed.’” 

 For antitrust law, the Court will look to federal 

law. Hospital claimed that two different privileges 

apply: the peer review privilege and the medical 

committee privilege. “[W]e will construe the different 

provisions in a way that harmonizes rather than 

conflicts. When the provisions are irreconcilable, the 

general rule is that the terms of the later-enacted statute 

should control. However, conflicts between general 

and specific provisions favor the specific, and when the 

literal terms of the two provisions cannot both be true, 

the terms of the specific provision ordinarily will 

prevail. We will construe the general provision as 

controlling only when the manifest intent is that the 

general provision will prevail and the general provision 

is also the later-enacted statute.” However, hospital 

stipulated that the documents were under the medical 

peer review privilege, §160.007. “Section 160.007 is 

both the later enacted statute as well as the more 

specific regarding when records and proceedings are 

confidential. . . . [T]he records and proceedings of a 

dual medical committee and medical peer review 

committee do not enjoy any greater confidentiality 

under section 161.032(a) than they do under section 

160.007(b).” 

 

29. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

 Defendant purchased and then sold interests in the 

life insurance policies of others. The Supreme Court 

ruled that these interests qualified as securities. 

“The [Texas Securities] Act defines the terms 

‘security’ and ‘securities’ broadly. . . .” Normally, the 

Court would follow a “text-based” interpretation. But, 

because the federal law contains very similar 

provisions, “we look[] to federal cases and other 

authorities for guidance in construing the term.” 

Footnote 8: “When we construe . . . statutes, it is 

always ‘our goal . . . [to] give effect to the Legis-

lature’s intent,’ which we draw ‘from the plain 

meaning of the words chosen by the Legislature when 

it is possible to do so.’ When the ‘statutory text is 

clear, that text is determinative of legislative intent 

unless the plain meaning of the statute’s words would 

produce an absurd result,’ but ‘when statutory text is 

susceptible of more than one reasonable interpretation 

it is appropriate to look beyond its language for 

assistance in determining legislative intent.’ Here, we 

find the term ‘investment contract’ to be less than 

clear, and thus look for assistance to other courts that 

have as a whole construed the same language 

appearing in the same statutory context. Like those 

courts, we find that the statute expresses a clear intent 

that it be construed broadly to effectuate its remedial 

purpose.” 

 

30. City of Dallas v. TCI West End, Inc., 463 S.W.3d 

53 (Tex. 2015) 

 

City sued landowner for civil penalties for 

demolishing a building in a historic overlay district 

without the appropriate permit in violation of a zoning 

ordinance. The suit was brought under TEX. LOC. 

GOV’T CODE § 54.012(3), which authorizes a 

municipality to bring a civil action “to enforce an 

ordinance ‘for zoning that provides for the use of land 

or classifies a parcel of land according to the 

municipality’s district classification scheme,’” and 

§ 54.017, which authorizes civil penalties for knowing 

failure to comply with ordinances. 
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City obtained a judgment against landowner after 

a jury trial, but the court of appeals reversed, “holding 

that Sections 54.012 and 54.017 apply only to health 

and safety ordinances, not ‘general zoning ordinances 

regulating the use of land.’” The court of appeals 

alternatively held that city “presented no evidence that 

[landowner] was informed about the relevant ordinance 

provision before demolishing the building, as required 

to obtain civil penalties under Section 54.017.” 

When interpreting a statute, a court must 

“presume the Legislature selected the statute’s 

language with care, choosing each word for a purpose 

and purposefully omitting words not chosen” and 

“must avoid adopting an interpretation that ‘renders 

any part of the statute meaningless.’” Here, while some 

subsections of 54.012 are specifically limited to health 

and safety ordinances, 54.012(3) contains no such 

restrictions on enforcement of zoning ordinances. 

The court of appeals’ interpretation of § 54.012(3) 

“as incorporating a health-and-safety limitation is 

contrary to the plain and unambiguous language in the 

statute and would render meaningless and redundant 

language in that section,” expressly imposing a health-

and-safety restriction on enforcement of other types of 

ordinances. Instead, the Court concluded that the 

statute “authorizes a suit for civil penalties based on a 

violation of the land-use restrictions embodied in” the 

city’s zoning ordinance in question. The Court 

reversed the portion of the court of appeals’ judgment 

concluding that the statute did not authorize city’s civil 

action. 

Further, it was not necessary for city to present 

evidence of landowner’s knowledge of the ordinance 

prior to demolition, because “section 54.017 authorizes 

an award of civil penalties if the defendant violated an 

ordinance after receiving notice of its provisions or 

failed to take action necessary for compliance with the 

ordinance after receiving such notice.” “The statute’s 

use of ‘or,’ a disjunctive, identifies two alternative 

bases for recovering civil penalties.” 

Because the court of appeals erred in failing to 

consider whether there was evidence, as city argued, 

that landowner “could have sought a post-demolition 

permit or taken other steps ‘necessary for compliance 

with the ordinance after receiving such notice,’” the 

court remanded the case to the court of appeals. 

 

31. Abutahoun v. The Dow Chemical Company, 463 

S.W.3d 42 (Tex. 2015) 

 

Worker contracted mesothelioma and died after 

being exposed to asbestos while working for an 

independent contractor on landowner’s chemical 

facility. Worker’s family sued landowner for wrongful 

death, alleging that worker was exposed to asbestos in 

part by the activity of landowner’s own employees. 

Landowner argued that family’s claims were barred by 

TEX. CIV. PRAC. & REM. CODE, CH. 95. Family argued 

that Chapter 95 does not apply to claims that arise from 

the conduct of the landowner’s own employees’ 

“contemporaneous activities.” 

 This case turns on statutory construction, in which 

“‘we begin with [the statute’s] language’” and which is 

renewed “de novo.” “‘If the statute is clear and 

unambiguous, we must read the language according to 

its common meaning ‘without resort to rules of 

construction or extrinsic aids.’”’ 

 Here, TEX. CIV. PRAC. & REM. CODE § 95.002 

provides that Chapter 95 applies “only to a claim”—

defined as a “claim for damages caused by 

negligence”—“against a property owner . . . for 

[injury] to . . . an employee of a contractor . . . ; and 

that arises from the condition or use of an improvement 

to real property where the contractor or subcontractor 

constructs, repairs, renovates, or modifies the 

improvement.” 

 Section 95.003 “establishes the limitations on a 

property owner’s liability for a claim to which Chapter 

95 applies,” providing that the property owner “is not 

liable for [injury] to . . . an employee of a 

contractor . . . who constructs, repairs, renovates, or 

modifies an improvement to real property . . . unless:” 

the property owner retains control over the manner of 

work and had actual knowledge of the danger and 

condition and failed to warn. 

 While Section 95.002 “lists whom a claim 

governed” by the statute “may be brought against”—“a 

property owner, contractor, or subcontractor”—it “says 

nothing about the actor who causes the negligence 

claim to arise and makes no distinction between harm 

caused by a contractor’s actions and harm caused by 

another’s actions.” Further, “[t]he Legislature did not 

distinguish between negligence claims based on 

contemporaneous activity or otherwise, and neither 

shall we.” 

 To interpret the phrase “condition or use”—a 

phrase that is “difficult to understand and difficult to 

apply”—the Court draws upon its interpretation of the 

same phrase in the Texas Tort Claims Act (TTCA) in 

cases which pre-date the enactment of Chapter 95 and 

of which the Legislature was presumably aware. In 

those cases, the Court explained that the term 

“‘use’ . . . ‘encompasses . . . liability based on respon-

deat superior,’” while “liability for condition imposed 
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liability for premises defects.” Thus, the Court 

concludes “that the Legislature intended for Chapter 95 

to apply to all negligence claims that arise from either 

a premises defect or the negligent activity of a property 

owner or its employees by virtue of the ‘condition or 

use’ language in section 95.002(2).” 

 Finally, family argued that Chapter 95 should be 

not be construed as to obviate the common law right to 

hold a property owner liable for its negligent activity. 

Abrogation of a common law right by statute is 

disfavored, and a statute can only do so “when that was 

what the Legislature clearly intended.” However, the 

Court concluded that “Chapter 95 did not abrogate an 

independent contractor’s right to recover for common 

law negligence in all instances” because a contractor 

may still recover from a property owner so long as the 

evidentiary burdens in Section 95.003 are satisfied. “If 

anything, Chapter 95 is in derogation of the common 

law, and Texas courts do not strictly construe such 

statutes.” 

 

32. William Marsh Rice University v. Refaey, 459 

S.W.3d 590 (Tex. 2015) 

 

Private college and its policeman filed an 

interlocutory appeal after the denial of their motion for 

summary judgment based upon immunity. The court of 

appeals ruled it had no jurisdiction over the appeal. 

The Supreme Court reversed.  

Critical to the determination of a right to pursue 

an interlocutory appeal was the statutory term 

“officer,” which was not defined. “We give undefined 

words ‘their common, ordinary meaning unless the 

statute clearly indicates a different result.’” 

 

33. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Patient who was blinded by a “compounded” drug 

that a pharmacy provided to her doctor sued the 

pharmacy and its employees. The Supreme Court ruled 

that Chapter 74 “applies to Miller’s claims against the 

pharmacist defendants.” 

 The case involves “statutory interpretation, which 

we review de novo. In construing statutes, we start 

with the ‘ordinary meaning of the statutory text.’ We 

analyze that language in context, considering the 

specific sections at issue as well as the statute as a 

whole.” 

“[W]ell-settled rules of statutory interpretation 

require us to ‘examine the entire act to glean its 

meaning’ and to ‘presume that ‘the entire statute is 

intended to be effective.’’ Further, we may not 

interpret a statute in a way that renders any part of it 

meaningless.” 

 

34. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27. Providing its first analysis of 

Chapter 27, the Supreme Court ruled that cir-

cumstantial evidence can be used to provide clear and 

specific evidence of a prima facie case, and that, as to 

the landowner, plaintiff had met that standard. 

 “[N]either the Act nor the common law provides a 

definition for ‘clear and specific evidence.” “Words 

and phrases that are not defined by statute and that 

have not acquired a special or technical meaning are 

typically given their plain or common meaning. The 

words ‘clear’ and ‘specific’ in the context of this 

statute have been interpreted respectively to mean, for 

the former, “unambiguous,’ ‘sure,’ or ‘free from 

doubt” and, for the latter, “explicit’ or ‘relating to a 

particular named thing.’’” 

 

35. Lippincott v. Whisenhunt, 462 S.W.3d 507 (Tex. 

2015) 

 

 Nurse sued medical administrators for defamation 

after they sent emails indicating he had unprofessional 

conduct. Administrators moved to dismiss under 

Chapter 27. The issue was whether the defamatory 

communications related to a matter of public concern, 

thereby triggering Chapter 27. The Supreme Court 

ruled that Chapter 27 applies “to communications 

involving a public subject—not [merely] commu-

nications in public form.” 

 “A court may not judicially amend a statute by 

adding words. . . . Instead, it must apply the statute as 

written.” 

 “[W]e review issues of statutory construction de 

novo. Our objective in construing a statute is to give 

effect to the Legislature’s intent, which requires us to 

first look to the statute’s plain language. If that 

language is unambiguous, we interpret the statute 

according to its plain meaning. We presume the 

Legislature included each word in the statute for a 

purpose and that words not included were purposefully 

omitted. We are also mindful that the Legislature has 

directed us to construe this Act ‘liberally to effectuate 

its purpose and intent fully.’” 
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 “The plain language of [Chapter 27] imposes no 

requirement that the form of the communication be 

public. Had the Legislature intended to limit the Act to 

publicly communicated speech, it could have easily 

added language to that effect. In the absence of such 

limiting language, we must presume that the 

Legislature broadly included both public and private 

communication.” 

 

36. Texas Student Housing Authority v. Brazos County 

Appraisal District, 460 S.W.3d 137 (Tex. 2015) 

 

Appraisal district denied a property tax exemption 

for a student dorm owned by student housing authority. 

Student housing authority, a “higher education facility 

authority” under Chapter 53 of the Texas Education 

Code, is normally exempt from property taxes under 

TEX. EDUC. CODE § 53.46, which provides:  

“Because the property owned by the authority 

will be held for educational purposes only and 

will be devoted exclusively to the use and 

benefits of the students, faculty, and staff 

members of an accredited institution of higher 

education, it is exempt from taxation of every 

character.” 

Appraisal district denied the exemption for the 

dorm because authority used the dorm to provide 

housing for non-students in summer programs 

sponsored by the university. Appraisal district argued 

that the exemption was conditioned on the exclusive 

use of the authority’s property for the benefit of 

“students, faculty, and staff,” and that the condition 

was violated by its use for the benefit of non-students. 

 The party claiming a tax exemption “bears the 

burden of ‘clearly showing’ that it falls within the 

statutory exemption,” and all doubts concerning the 

exemption “are resolved in favor of taxing authority.” 

“[W]hen construing any statute, including tax 

exemptions, the truest manifestation of what law-

makers intended is what they enacted,” and the plain 

language is enforced as written unless it “would 

produce absurd results.” 

 Here, TEX. EDUC. CODE, CH. 53 placed “specific 

restraints” on authority’s acquisition and use of 

property, mandating that housing facilities be “used 

exclusively” for housing “students, faculty, or staff 

members” of an accredited university. 

 However, the language of the tax exemption 

assumed, but was not conditioned on, the prescribed 

use of the property. “The provision states a  

 

 

presumption (about how the property is held and used) 

then an unconditional proclamation (the property is 

tax-exempt). The introductory clause isn’t worded as a 

condition—if the property is so held and used, then it’s 

exempt.” “Section 53.46 exempts property owned by a 

properly constituted higher education facility authority, 

and it does so unequivocally.” 

 While an injured party with standing could sue the 

authority to enjoin it from exceeding the scope of its 

power under the statute, and governmental immunity 

does not protect an official from a suit for ultra vires 

acts or for prospective relief, the denial of a tax 

exemption is not a remedy that has been provided for 

by the Legislature. While the denial of an exemption 

might be an appropriate remedy for a government 

entity’s unauthorized use of property, “that is a policy 

judgment for the Legislature, which has provided no 

such remedy here.” 

 

37. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. An issue was the determination 

under § 51.003 of the property’s fair market value. 

“When a statute uses a word or phrase without 

defining it, we presume the Legislature intended the 

common meaning of the word or phrase to apply. And 

when a statute provides a definition for or uses a word 

or phrase in a particular manner, then courts must 

apply that definition or manner of use when 

interpreting the statute.” It is presumed “the words in a 

statute are selected with care and we interpret them in a 

manner that gives meaning to all of them without 

disregarding some as surplusage.” Here, “the statute 

enumerates categories of evidence and clearly specifies 

that they may be considered by trial courts in 

determining fair market value.” 

“[W]e do not attribute to the Legislature an intent 

to enact nonsensical statutes.”  

To require proof of comparable conditions 

between the foreclosure and later sale, would be to add 

words to the statute. “We refuse to do that in the 

absence of clear legislative intent to reach a different 

result from that reached by applying the plain language 

of the statute, or to prevent the statute from yielding an 

absurd or nonsensical result.” 
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38. Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 

2015) 

 

A “duty of statutory interpretation [is] to ‘give 

effect to all the words of a statute and not treat any 

statutory language as surplusage if possible.’” 

 

39. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The issue: who bears the cost. The Supreme 

Court ruled “the District made the relocation necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense. 

 The “common law only controls in the absence of 

legislative action. . . . Where a statute appears to depart 

from the common law and seeks to impose liability, 

‘the statute will be strictly construed in the sense that it 

will not be extended beyond its plain meaning or 

applied to cases not clearly within its purview.’” 

“Statutory construction also requires us to take statutes 

as we find them, understanding that the Legislature 

purposefully selected the words chosen.” “[I]n the 

absence of a statutory definition of ‘made necessary,’ 

we will ascribe to the text its plain meaning.” 

Dictionaries define “‘make’ as ‘to cause (something) to 

exist.’” Likewise, they indicate that “the plain meaning 

of ‘necessary’ [is] . . . something that is essential or 

needed for some purpose.” 

“The use of the word ‘shall’ evidences the 

mandatory nature of the duty imposed, and the statue 

provides under what circumstances the District is to 

bear the expense.” 

 

40. University of Texas at Arlington v. Williams, 459 

S.W.3d 48 (Tex. 2015) 

 

Spectator injured in a fall at a stadium owned by 

state university while waiting for her daughter after a 

high school soccer game. Spectator brought a premises 

liability suit against university, alleging negligence and 

gross negligence. University filed a plea to the 

jurisdiction and motion to dismiss, asserting sovereign 

immunity and the recreational use statute, which the 

trial court denied. 

 The case turned on the interpretation of 

“recreation,” which was defined in the recreational use 

statute “through a non-exclusive list of included 

activities,” including a number of specifically-

enumerated activities and a catch-all “any other 

activity associated with enjoying nature or the 

outdoors.” 

 Courts are “‘typically inclined to apply a term’s 

common meaning [unless] a contrary intention is 

apparent from the statute’s context.’” Because the 

Legislature chose not to provide that the statute 

covered “recreation generally” but instead used a list of 

included activities, “‘[r]ecreation’ under the statute has 

remained more specific than the word’s ordinary 

meaning.” 

 The principle of ejusdem generis, “a familiar 

canon of statutory construction,” dictates that “general 

terms and phrases should be limited to matters similar 

in type to those specifically enumerated.’” Here, 

ejusdem generis counsels that “a general or broad 

provision included within a more specific list should be 

read in context and limited to matters similar in type to 

those specifically enumerated.” 

 In addition, the “‘meaning of individual words 

‘may be ascertained by reference to words associated 

with them in the statute.’’” “‘[W]here two or more 

words of analogous meaning’—such as ‘nature’ and 

‘the outdoors’—‘are employed together in a statute, 

they are understood to be used in their cognate sense, 

to express the same relations and give color and 

expression to each other.’” 

 

41. The Fredericksburg Care Company, L.P. v. Perez, 

461 S.W.3d 513 (Tex. 2015) 

  

 Dispute over whether the FAA required a claim 

against a nursing home to be arbitrated, or if the 

McCarran-Ferguson Act exempted it. The Supreme 

Court ruled it did not, because Chapter 74’s purpose 

was not to regulate insurance.  

To discern a statute’s purpose, “‘[w]e determine 

legislative intent from the entire act and not just 

isolated portions.’ Further, ‘we will try to avoid 

construing a statutory provision in isolation from the 

rest of the statute; we should consider the act as a 

whole, and not just single phrases, clauses, or 

sentences.’” 

Chapter 74 “‘was aimed at broadening access to 

health care by lowering malpractice insurance 

premiums.’” Its purpose was to impose “tort 

reform . . . [to make] health care more affordable. . . .” 

Thus, as a whole, Chapter 74 does not constitute 

regulating insurance. 

 But, Section 74.451 “has little to do with ‘the 

relationship between the insurance company and its 
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policyholders.’” 

 “Section 74.451 is not an arbitration statute of 

general applicability, which courts have routinely held 

to fall beyond the scope of the MFA . . . because it 

applies only to agreements to arbitrate health care 

liability claims. . . . Conversely, Section 74.451 is also 

not an arbitration statute that relates specifically to 

insurance contracts, which courts have found to fall 

under the MFA’s protection.” 

 

42. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

“The statutes of limitations applicable here use the 

term ‘accrues’ but do not specify when accrual occurs. 

We are thus left to establish a rule of accrual for 

partner-liability suits, which ‘‘must be founded on 

reason and justice.’’” Therefore, “‘[w]e must read the 

statute as a whole’ and ‘consider the objective the law 

seeks to obtain’. . . .  Justice requires us to examine the 

rule’s policy implications and equity of its 

consequences.” 

 

43. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s decision in 

Carnation Co. v. Wong, 516 S.W.2d 116 (Tex. 1974) 

which held that a plaintiff’s nonuse of a seatbelt was 

inadmissible to show contributory negligence or failure 

to mitigate damages in a motor vehicle collision case. 

This case followed an earlier case, Kerby v. Abilene 

Christian College, 503 S.W.2d 526 (Tex. 1973), which 

drew “‘a sharp distinction between contributing to the 

accident and negligence contributing to the damages 

sustained.’” In 1985, Carnation was subsumed when 

the legislature enacted a broad “outright prohibition” of 

seatbelt evidence in civil trials.  

 The 1985 statute was repealed in 2003, but was 

not replaced with any language affirming the use of 

seatbelt evidence. Company argued that the 

legislature’s purpose was to “begin allowing seatbelt 

evidence in civil trials,” but “[w]e simply take the 

Legislature’s action at face value—it once had 

something to say about seat-belt evidence, and now it 

does not.” Instead, the effect of the repeal and the 

legislature’s subsequent silence on the issue was to 

“revive[] this Court’s ruling in Carnation, a common-

law rule subsumed for eighteen years by a broader 

statutory prohibition but never overruled.” 

 The question instead was whether the rule in 

Carnation, “established more than forty years ago, 

should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

 Under Chapter 33, a fact-finder’s apportion 

responsibility to a party “‘with respect to causing or 

contributing to cause in any way . . . the personal 

injury, property damage, death, or any other harm for 

which recovery of damages is sought.’” “‘In any way’ 

can mean only what it says—there are no restrictions 

on assigning responsibility to a plaintiff as long as it 

can be shown the plaintiff’s conduct ‘caused or 

contributed to cause’ his personal injury or death.’” 

 Further, Chapter 33 “focus[es] the fact-finder on 

assigning responsibility for the ‘harm for which 

recovery of damages is sought’ . . . and not strictly for 

the underlying occurrence, such as a car accident.” 

Kerby’s “sharp distinction” between occurrence-

causing and injury-causing negligence is contrary to 

Chapter 33, which “specifies the apportionment should 

ultimately be based on responsibility for the damages 

suffered, in this case personal injury and death.” 

“[F]ailure to wear a seatbelt is one way in which a 

plaintiff can ‘cause[] or contribut[e] to cause in any 

way’ his own ‘personal injuries’ or ‘death.’” Thus, “for 

purposes of the proportionate-responsibility statute, the 

Legislature both intends and requires fact-finders to 

consider relevant evidence of a plaintiff’s pre-

occurrence, injury-causing conduct,” including 

evidence of seatbelt use or nonuse. 

 

44. In re the Office of the Attorney General of Texas, 

456 S.W.3d 153 (Tex. 2015) 

 

 Suit to establish paternity and compel child 

support. “We review questions of statutory 

construction de novo. We construe the words of a 

statute according to their plain meaning, and in the 

context of the statute’s surrounding pro-

visions. . . . When construing statutes . . . one cannot 

divorce text from context. The meaning of words read 
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in isolation is frequently contrary to the meaning of 

words read contextually in light of what surrounds 

them. Given the enormous power of context to 

transform the meaning of language, courts should resist 

rulings anchored in hyper-technical readings of 

isolated words or phrases. The import of language, 

plain or not, must be drawn from the surrounding 

context, particularly when construing everyday words 

and phrases that are inordinately context-sensitive.” 

 

C. Administrative Law, Administrative Agencies, 

and Procedure 

 

1. Southwest Royalties, Inc. v. Hegar, 500 S.W.3d 

400 (Tex. 2016) 

 

Corrected opinion issued after denial of rehearing. 

One word and one sentence added to pages 10–11 of 

slip opinion. Holding unchanged. See Southwest 

Royalties, below.  

 

2. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. The Supreme Court ruled that they did not fail 

to exhaust administrative remedies by appealing to the 

Texas Commissioner of Education because the claims 

were based upon the constitution; it also ruled that the 

employee had qualified immunity. 

 “The Texas Education Code permits appeals to 

the Texas Commissioner of Education by persons 

‘aggrieved by’ either ‘the school laws of this state’ or 

‘actions or decisions of any school district board of 

trustees that violate [] the school laws of this state.’ It 

does not permit, much less require, administrative 

appeals when a person is allegedly aggrieved by 

violations of laws other than the state’s school 

laws. . . .” Courts, not the Commissioner, decide 

whether constitutional laws were violated. 

 Statutes exempt “children who attend private 

schools from compulsory school attendance” and hold 

“that bona-fide homeschools are ‘private schools’ 

within the meaning of the exemption.” 

 “Where the Legislature grants the Commissioner 

authority to resolve a dispute, parties to such disputes 

must seek relief from the Commissioner through an 

administrative appeal before resorting to the courts. 

[But] exhaustion is only required for ‘complaints that 

the Legislature has authorized the Commissioner to 

resolve. . . .’” 

 Aside “from employment-contract disputes, the 

Education Code limits administrative appeals to cases 

where a person is aggrieved by Titles 1 or 2 of the 

Education Code or a school board’s violation of them.” 

When “claims are predicated on a matter within the 

Commissioner’s exclusive jurisdiction, exhaustion is 

required. But if claims do not challenge the school 

laws themselves, and neither assert nor depend on 

violations of the school laws or an employment 

contract, then exhaustion is not required.” 

 Whether “a claimant must exhaust administrative 

remedies depends on the nature of the claims, not the 

identity of the claimant.” For “administrative remedies 

to be available, they must be aggrieved by either (1) 

the school laws themselves or (2) a school board’s 

violation of the school laws.” 

 Here, the plaintiffs claim to be aggrieved by the 

filing of criminal charges, not “by the school laws.” 

They assert that their constitutional rights were 

violated. The “Commissioner has no jurisdiction over” 

their claim. 

 The “Fourth Amendment applies in school 

settings.” The “First Amendment prohibits [school 

authorities] from silencing viewpoints that do not 

materially and substantially interfere with maintaining 

order at school.” 

 Here, the employee had qualified immunity. 

 

3. Southwest Royalties, Inc. v. Hegar, ___ S.W.3d 

___ (Tex. 2016)(6/17/16) 

 

[Note: opinion reissued on October 21, 2016 at 

500 S.W.3d 400 (Tex. 2016); see above.] 

Sales tax exemption case turning on the 

interpretation of the term “processing” as used in the 

Tax Code. The term is undefined in the statute, but is 

defined by the Comptroller in a regulation. 

“[A]n agency’s construction of a statute may be 

taken into consideration by courts when interpreting 

statutes, but deferring to an agency’s construction is 

appropriate only when the statutory language is 

ambiguous.” Here, the term was unambiguous, but the 

“common meanings of ‘processing’ correlate with the 

definition adopted by the Comptroller,” and reflect the 

intent of the Legislature. 

 

4. In re Steven C. Phillips, 496 S.W.3d 769 (Tex. 

2016) 

 

After a father wrongly convicted and sentenced to 

prison was later determined to be actually innocent, he 

sought compensation under the Timothy Cole Act. It 
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included payment for child support obligations. Ex-

wife had obtained a divorce in Arkansas and, when she 

sought to register and enforce it in Texas, father 

defaulted. The Supreme Court ruled the Comptroller 

was not bound by the judgment, but his decision was 

subject to review. The “Comptroller’s authority to 

determine the compensation owed is exclusive, and 

. . . [he] is not bound by a court’s judgment in a child 

support enforcement proceeding. . . . [T]he Comp-

troller’s statutory duty is ministerial, and . . . the 

Comptroller’s determinations are in turn subject to 

review by this Court. . . .” The Court granted relief “to 

direct the Comptroller to correct legal errors in his 

determination. . . .” 

“The Tim Cole Act . . . provides compensation for 

the time a person is wrongfully imprisoned and for 

child support owed but not paid by the person, plus 

interest, while imprisoned. The Act states that ‘[t]he 

Comptroller shall determine . . . the amount of 

compensation owed’.” 

The “Comptroller’s authority to determine 

compensation owed . . . is exclusive, ministerial, and 

subject to review.” Footnote 14: “We have jurisdiction 

over the petition.” 

The Comptroller determines the eligibility of the 

claimant and the amount of compensation. “The 

Comptroller’s authority is to determine, not child 

support arrearages as between parents, but 

‘compensation for child support . . . arrearages’. The 

arrearage is what one parent owes the other; 

compensation is what the State (and taxpayers) owe the 

claimant. Compensation is to be based on arrearages, 

but the amount is to be determined by the Comptroller, 

not the court.” 

At the default judgment, the state was not a party 

and its interest was not represented. The Comptroller is 

not bound by it. 

The Comptroller’s duty to determine the 

compensation owed is ministerial. “An officer’s duty is 

ministerial when the ‘law clearly spells out the duty to 

be performed by the official with sufficient certainty 

that nothing is left to the exercise of discretion.’ A 

mandamus action is a proper remedy to redress a 

failure to perform such a duty.” Even though the law 

being applied is from Arkansas, an “official ‘has no 

discretion or authority to misinterpret the law’ or the 

rules of arithmetic.” 

“The Comptroller’s authority to determine 

compensation owed . . . remains subject to review.” 

The arrearages are not barred by limitations. “As  

 

 

of 2009, Texas did not have a statute of limitations for 

bringing an action to collect child support arrears.” 

“The Comptroller [had] erred in refusing compensation 

for interest that accrued during [father’s] incarceration 

on pre-incarceration arrearages, but did not err in 

excluding interest that accrued post-incarceration.” 

 

5. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 

who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“The Texas Optometry Act prohibits commercial 

retailers of ophthalmic goods from attempting to 

control the practice of optometry. Section 

351.603(b) . . . authorizes the Texas Optometry 

Board . . . and the Attorney General to sue a violator 

for ‘a civil penalty not to exceed $1,000 for each day 

of a violation.’ Section 351.605 provides that ‘[a] 

person injured as a result of a violation . . . is entitled 

to the remedies in . . . Section 351.603(b).’” 

“The Attorney General and the Board may 

enforce this prohibition [in setting hours] by a suit for 

injunctive relief, a civil penalty not to exceed $1,000 

per day, and attorney fees. A person injured by a 

violation ‘is entitled to’ the same relief as well as 

damages. A violation is also actionable under the 

Texas Deceptive Trade Practices-Consumer Protection 

Act and is a misdemeanor. . . .” 

Here, “is [the] possibility [under the statute] of a 

wide, standardless range of permissible penalties that 

makes civil penalties much like exemplary damages 

when they were limited only by constitutional and 

common-law principles. This uncertainty, verging on 

arbitrariness, is precisely what Chapter 41 addresses.” 

The “Act allows for a private suit for damages as 

well as enforcement by the Attorney General and the 

Board.” 

The Act caps civil penalties “at $1,000 per day. 

But there is no limit on the number of days that a 

violation can occur, and thus no limit on the amount of 

civil penalties that a claimant can receive for a single 

violation.” 
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6. BCCA Appeal Group, Inc. v. City of Houston, 496 

S.W.3d 1 (Tex. 2016) 

 

Home-rule city enacts an amended clean-air 

ordinance, regulating facilities already subject to Texas 

Commission on Environmental Quality (TCEQ) 

regulation under the Texas Clean Air Act (the Act). 

The ordinance incorporates TCEQ rules, provides for 

fines for violations of those rules after prosecution in 

municipal court, and requires facilities to register with 

the city and pay registration fees, even if they have 

already been approved by TCEQ. Facilities sue for a 

declaration that the ordinance’s enforcement and 

registration schemes are pre-empted by state law and 

that the incorporation of TCEQ rules violates the non-

delegation doctrine under the Texas Constitution. 

  “A home-rule municipality does not derive its 

power to enact ordinances from the Legislature” and 

“looks to the Legislature and Constitution only for 

limitations on its power to enact ordinances.” Further, 

the Act allows a municipality to “‘enact and enforce 

and ordinance for the control and abatement of air 

pollution, or any other ordinance, not inconsistent 

with’” the Act or TCEQ rules. Preemption of  “a home-

rule municipality’s power to enforce state air-quality 

standards by ordinance” occurs only if the “legislative 

limitation” on that power “appears with ‘unmistakable 

clarity.’”  

 However, the Supreme Court held that the 

ordinance’s enforcement provision was preempted by 

the Act, because it authorizes criminal prosecution of 

violations of the Act in circumvention of TCEQ’s 

enforcement discretion, including TCEQ’s discretion to 

determine “that civil or administrative remedies would 

appropriately address the situation.” “[T]he Legislature 

expressed its clear intent to have the TCEQ determine 

the appropriate remedy in every case . . . favoring 

statewide consistency in enforcement.” The 

ordinance’s enforcement provisions “are inconsistent 

with the statutory requirements for criminal 

prosecution and the statutory scheme providing other 

enforcement options.” 

 The Supreme Court also held that the ordinance’s 

registration and fee requirements were preempted by 

the Act because it made it “‘unlawful’” to operate a 

facility without a city registration even where the 

facility has a TCEQ permit, and thus “made unlawful an 

act approved by TCEQ.” 

 The Supreme Court held, however, that the 

ordinance’s “incorporation of TCEQ rules does not 

unconstitutionally delegate the city council’s 

lawmaking power.” “‘The nondelegation doctrine 

should be used sparingly,’ and ‘courts should, when 

possible, read delegations narrowly to uphold their 

validity.’” Here, “when the City adopted the TCEQ 

rules as they currently exist and as they may be 

amended, the Ordinance complied with the Act’s 

mandate that any ordinance must not be inconsistent 

with the TCEQ’s rules.” 

 

7. Hallmark Marketing Company, LLC v. Hegar, 488 

S.W.3d 795 (Tex. 2016) 

 

Taxpayer filed franchise-tax protest against state 

comptroller, arguing that comptroller’s calculation of 

the apportionment of taxpayer’s taxable margin 

conflicted with the statute. Taxpayer argued that 

comptroller improperly required taxpayer to deduct a 

net loss from the sale of investments from its total 

receipts, which had the effect of increasing its 

apportionment factor and, therefore its taxable margin. 

The Texas franchise tax on businesses based or 

operating in Texas is calculated, in its simplest form, 

“by multiplying a business’s taxable margin by the 

applicable franchise-tax rate.” “Taxable margin is 

determined by multiplying a business’s total margin by 

an apportionment factor designed to limit the franchise 

tax to revenue attributable to business conducted in 

Texas.” The apportionment factor is calculated by 

dividing “receipts from business conducted in Texas” 

by “receipts from all business anywhere, including 

Texas.” Thus, the lower the receipts from all business 

anywhere, the higher the apportionment factor and the 

higher the tax liability. 

Under TEX. TAX CODE § 171.105(b), “‘[i]f a 

taxable entity sells an investment or capital asset, the 

taxable entity’s gross receipts from its entire business 

for taxable margin includes only the net gain from the 

sale.’” However, comptroller adopted and applied a 

rule, TEX. ADMIN. CODE § 3.591(e)(2), “providing that 

‘[i]f the combination of net gains and losses results in a 

net loss, the taxable entity should net the loss against 

other receipts, but not below zero.’”  

“The comptroller is charged with administering 

the franchise tax and has broad discretion to adopt 

rules for its collection as long as those rules do not 

conflict with state or federal law.” “‘If there is 

vagueness, ambiguity, or room for policy deter-

minations’ in the language of a statute, ‘we normally 

defer to [an] agency’s interpretation unless it is plainly 

erroneous or inconsistent with the language of the 

statute.’” 

Here, “comptroller’s reading would rewrite the 

statute to . . . include ‘only the net gain or net loss.’ 
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Not only would this add to the statute’s plain language, 

it would effectively write the word ‘only’ out of the 

statute.” “We generally defer to an agency’s 

‘reasonable interpretation of a statute, but a 

precondition to agency deference is ambiguity; “an 

agency’s opinion cannot change plain language.”’” 

Because TEX. TAX CODE § 171.105(b) is unambiguous 

and because TEX. ADMIN. CODE § 3.591(e)(2) “directly 

conflicts with” it, the rule “is not entitled to our 

deference.”  

 

8. Clint Independent School District v. Marquez, 487 

S.W.3d 538 (Tex. 2016) 

 

Parents sued school district seeking to enjoin what 

they argue is an unconstitutional distribution of funds 

among schools in the district. District filed a plea to the 

jurisdiction, arguing in part that parents failed to 

exhaust their administrative remedies. Parents argued 

that the exhaustion-of-administrative-remedies require-

ment does not apply. 

“If the Legislature expressly or impliedly grants 

an agency sole authority to make an initial 

determination” in disputes that arise within its 

regulatory arena, “the agency has exclusive jurisdiction 

and a party ‘must exhaust its administrative remedies 

before seeking recourse through judicial review.’” “If 

the party files suit before exhausting exclusive 

administrative remedies, the courts lack jurisdiction 

and must dismiss the case.” 

The Texas Education Code provides, with certain 

exceptions, that persons “‘aggrieved by[] the school 

laws of this state; or actions or decisions of any school 

district board of trustees that violate[] the school laws 

of this state’” may “appeal in writing” to the 

Commissioner of Education. “However, ‘[a] person is 

not required to appeal to the commissioner before 

pursuing a remedy under a law outside of [the school 

laws] to which [the school laws] make[] reference or 

with which [the school laws] require[] compliance.’”  

Although the word “may” is used, the Supreme 

Court had “interpreted the statute to require a person 

who chooses to appeal to first seek relief through the 

administrative process.” “However, we have also been 

clear that this exhaustion requirement applies only to 

complaints that the Legislature has authorized the 

Commissioner to resolve.” Thus, parents must first 

exhaust their administrative remedies by an appeal to 

the Commissioner if their claims are within the scope 

of the statute, unless an exception applies. 

Parents argued that because they only pled causes 

of action for violations of the Texas Constitution, their 

claims were not based on “the school laws of the state” 

and were thus not subject to the exhaustion-of-

administrative-remedies requirement. However, while 

“the constitutional provisions are not ‘school laws of 

the state,’” “[t]he nature of the claims, rather than the 

nomenclature, controls, and artful pleadings cannot 

circumvent statutory jurisdictional requirements.” 

Parents’ “petition as a whole reflect[ed] the true nature 

of the parents’ complaint: that the district defies the 

Constitution’s mandates by violating the requirements 

of the Education Code.” Moreover, because “the 

school district’s obligation to provide a constitutionally 

adequate education derives not directly from the 

Constitution but from the Legislature’s decision to 

‘rely heavily on school districts to discharge its 

[constitutional] duty,’” parents’ claims were not in 

pursuit of “‘under a law outside of [the school laws]’” 

and were thus not excepted from the administrative 

remedy requirement. 

Because parents were required to exhaust their 

administrative remedies by appealing to the 

Commissioner and failed to do so, the courts lacked 

jurisdiction over their suit. 

 

9. McMillen v. Texas Health & Human Services 

Commission, 485 S.W.3d 427 (Tex. 2016) 

 

Whistleblower suit claiming retaliation after 

agency fired attorney-employee for reporting improper 

collection of Medicaid funds by agency. The Supreme 

Court ruled that employee’s report to the Office of 

Inspector General was appropriate. Determining the 

appropriateness of the report here involved 

consideration of the particular law that the employee 

claimed was violated. The law, 42 U.S.C. § 1396p(b), 

“generally prohibits any ‘adjustment or recovery of any 

medical assistance correctly paid on behalf of an 

individual under the State plan,’ with limited 

exceptions under which ‘the State shall seek 

adjustment or recovery.’ . . . Texas law incorporates 

this federal statute. . . .” Given this, the “OIG is an 

appropriate law-enforcement authority.” It investigates 

fraud or abuse related to Medicaid. That includes 

“providers and recipients” as well as the proper 

implementation of federal law. “To the extent other 

Texas agencies violate section 1396p(b), the OIG also 

has power to enforce the law.” 

 

10. Cascos v. Tarrant County Democratic Party, 473 

S.W.3d 780 (Tex. 2015) 

 

Political party applied for state funds under TEX. 
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ELEC. CODE § 173.001, .081-.085, which allows for 

reimbursement of a party’s expenses connected with 

administering primary elections, to reimburse legal 

fees incurred to defend its candidate from an eligibility 

challenge filed by the candidate’s general election 

opponent after the primary election. The party argued it 

was eligible for reimbursement even though the 

expenses were incurred after the primary election 

because the challenge was based on its candidate’s 

alleged constitutional ineligibility to appear on the 

primary ballot. The secretary denied the application for 

reimbursement as “unrelated to the administration of 

the primary election,” and the party sued the secretary 

to appeal the decision. 

“While [C]hapter 173 [of the Texas Elections 

Code] permits public funds to pay expenses incurred 

‘in connection with a primary election,’ it obligated the 

secretary to approve (and thus pay) only those he 

determines to be ‘reasonably necessary for the proper 

holding of the primary election.’” While the secretary’s 

duty to approve expenses which are “reasonably 

necessary for the proper holding of the primary 

election” is non-discretionary, [C]hapter 173 “grants 

[the secretary] discretion to determine which requested 

expenses are ‘reasonably necessary.’” Thus, the 

secretary’s decision was reviewed for abuse of 

discretion. 

The Supreme Court held that the secretary’s 

determination was “neither arbitrary nor inconsistent 

with the statute.” While the secretary had promulgated 

a rule requiring him to pay ‘“legal expenses related to 

litigation concerning the conduct of the primary 

election,’” the rule “does not indicate what relationship 

must exist between legal expenses and the primary 

election.” While “the secretary paid similar expenses 

once in the past,” he “is not forever bound by the 

handling of a single application for payment, 

particularly one that was never legally challenged.” 

“[N]either [C]hapter 173 nor the applicable 

administrative rule obligates the secretary of state to 

reimburse a political party for legal expenses incurred 

in defending its nominee’s right to appear on the 

general-election ballot.” 

 

11. McGinnes Industrial Maintenance Corporation v. 

The Phoenix Insurance Company, 477 S.W.3d 786  

(Tex. 2015) 

 

 In this certified question, the Fifth Circuit asked 

if, under Texas law, an EPA superfund cleanup 

proceeding is a “suit” triggering a duty to defend by an 

insurer under a CGL policy. The Supreme Court ruled 

that it is. 

 “Relief from pollution was first afforded in suits 

for nuisance and other common law causes of action 

. . . as long as the common law had not been displaced 

by federal statute.” “State and local governments sued 

on state statutes and under the common law.” But, 

“CERCLA . . . changed the land-scape dramatically, 

giving the EPA ‘broad power’” to order cleanups. It 

could conduct the cleanup and recover costs, or it 

could compel the clean “‘through administrative or 

judicial proceedings.’” “Potentially responsible 

parties” were required to contribute, with few defenses. 

Nowadays, the procedure “begins in the EPA and ends, 

only if necessary, in the courts.” The agency has 

authority to issue a notice letter, require production of 

information, and issue a demand for payment. Review 

in the courts requires proof the EPA’s actions were 

“arbitrary and capricious.” 

 

12. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“Differentiating between types of cosmetology 

practices is the prerogative of the Legislature and 

regulatory agencies to which the Legislature properly 

delegates authority.” 

 

13. Boeing Company v. Paxton, 466 S.W.3d 831 (Tex. 

2015) 

 

The Supreme Court ruled a private party could 

assert an exception to the Public Information Act (PIA). 

Generally, the government must “raise and argue 

any applicable disclosure exception to the [AG] as a 

prerequisite to judicial review.” But, the “general rule 

does not apply, however, when the requested 

information implicates another person’s privacy or 

property interests.” 

 A private party can request the AG to exempt 

requested information, but it is not required to do so. 

The AG’s “interpretation of the Act is entitled to 

due consideration, [but] as with other administrative 

statutory constructions, such deference must yield to 

unambiguous statutory language.” 

 

14. Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 

2015) 

 

Plaintiffs requested documents about traffic light 
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cameras. The city supplied some, but requested an 

opinion from the attorney general for others. While that 

was pending, plaintiffs filed suit and the attorney 

discontinued his review. The Supreme Court ruled that 

the trial court does not “lack[] subject matter 

jurisdiction over such a suit until the Attorney General 

rules.” 

The “Texas Public Information Act 

(‘PIA’) . . . ‘guarantees access to public information, 

subject to certain exceptions.’ . . . [W]hen a 

governmental body receives a written request for 

information for which it wishes to claim an exception, 

it must timely seek a ruling from the Attorney 

General. . . . But the PIA also provides that a requestor 

may sue to compel disclosure of the information.” 

“The PIA gives the Attorney General forty-five 

business days to issue opinions, though the time can be 

extended.” 

Here, the “only basis for the trial court’s 

jurisdiction is . . . the PIA.” It provides that a “requestor 

or the attorney general may file suit for a writ of 

mandamus compelling a governmental body to make 

information available for public inspection if the 

governmental body [A] refuses to request an attorney 

general’s decision . . . or [B] refuses to supply [1] 

public information or [2] information that the attorney 

general has determined is public information that is not 

excepted from disclosure.” 

In some PIA cases, the Court has “reviewed the 

Attorney General’s rulings,” and in others it has 

“interpreted PIA exceptions without a ruling by the 

Attorney General.” 

Here, there was no failure to exhaust 

administrative remedies. Citizens have “no right to 

request or demand a ruling or disclosure from the 

Attorney General, and no right to an administrative 

appeal. Requestors cannot be required to finish 

something they have no right to start. The requirement 

that a governmental body seek a ruling from the 

Attorney General when withholding requested 

information is a check on the governmental body, not a 

remedy for the requestor to exhaust.” 

“One may infer from a governmental body’s 

failure to request a ruling that the body is not claiming 

an exclusion. . . .” Once cannot infer the converse. 

Significantly, the “Attorney General 

advises . . . that he does not claim exclusive 

jurisdiction to decide open records issues.” The 

Attorney General has something like “primary 

jurisdiction, a prudential doctrine that applies when an 

agency is ‘staffed with experts trained in handling the 

complex problems in the agency’s purview’ and there 

is a benefit to be ‘derived from [the] agency[] 

uniformly interpreting its laws, rules, and 

regulations.’” “The Legislature has expressly charged 

the Attorney General with maintaining ‘uniformity in 

the application, operation, and interpretation’ of the 

PIA. . . .” Thus, a court may abate proceedings until the 

Attorney General rules; “abatement would be within 

the court’s discretion.” 

Requestors may await a ruling from the Attorney 

General, but a “a requestor is not required to defer a 

suit for mandamus.” 

 

15. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The issue: who bears the cost. The Supreme 

Court ruled “the District made the relocation necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense. 

“Under the common law, a utility company must 

relocate facilities located in a public right-of-way at its 

own expense. However, the common law only controls 

in the absence of legislative action.” 

“Texas Water Code § 49.223 requires that 

relocation of utility facilities be done at the sole 

expense of the District when the District’s exercise of 

power ‘makes necessary’ such relocation.” So, the 

issue is “(1) whether the district exercised one of its 

powers, and (2) whether that exercise of power will 

make relocation of [the utilities] necessary.” 

“[I]n the absence of a statutory definition of 

‘made necessary,’ we will ascribe to the text its plain 

meaning.” Dictionaries define “‘make’ as ‘to cause 

(something) to exist.’” Likewise, they indicate that “the 

plain meaning of ‘necessary’ [is] . . . something that is 

essential or needed for some purpose.” 

 Here, “the District, through the exercise of such 

power [to manage flood waters], gained contractual 

authority to require the City to send notice to relocate” 

the utilities. “So, the District caused the relocation of 

the [utilities] to become necessary by adopting [the 

project] and contracting with the City to effectuate it.” 

Defendants erroneously “argue that Section 59 of 

Article XVI of the Texas Constitution, under which the 

District was organized as a conservation and 

reclamation district, does not contemplate expending 

district tax funds for relocation of public utilities’ 

facilities.” “[P]ayment[s] to a utility for the relocation 
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of its facilities do not contravene the Constitution as 

long as ‘the statute creating the right of reimbursement 

operates prospectively, deals with the matter in which 

the public has a real and legitimate interest, and is not 

fraudulent, arbitrary or capricious.’”  

“The use of the word ‘shall’ evidences the 

mandatory nature of the duty imposed, and the statue 

provides under what circumstances the District is to 

bear the expense.” 

 In this case, the “clear repudiation of the District’s 

statutory obligation is in violation of their duty and that 

declaratory relief is not barred by immunity even 

though it would compel prospective payment.” 

 “Although [the] declaration essentially is a 

requirement for prospective relief against the District, 

the District’s immunity does not shield it from such 

relief.” 

 

16. Klumb v. Houston Municipal Employees Pension 

System, 458 S.W.3d 214 (Tex. 2015) 

 

As a cost-saving measure to reduce pension fund 

contributions, city outsources convention and 

entertainment functions to a city-controlled, taxpayer-

funded nonprofit corporation, which in turn leases 

employees from a second nonprofit staffing 

corporation. City employees were transferred to the 

staffing corporation, which leased employees to the 

city-controlled corporation and was reimbursed for 

employees’ salaries by the city-controlled corporation 

on a dollar-for-dollar basis. 

 The municipal employee pension fund is created 

by a statute (which currently applies only to Houston 

due to a population threshold), which grants its board 

of trustees broad power to administer, manage, and 

operate the pension fund. A committee of the board 

interpreted the term “employee” as used in the statute 

to include the former city employees who were now 

employees of the staffing corporation. The board of 

trustees determined that employees were still members 

of the plan, had not been separated from municipal 

service and were not entitled to retirement benefits, and 

were still obligated to have 5% of their salaries 

withheld as contributions to the plan. 

 Employees and city sued the plan and trustees, 

asserting claims for breach of contract and ultra vires 

acts, arguing that the board’s interpretation of the 

statute effectively amended and supplemented the 

statute’s language without a “meet-and-confer” 

agreement as anticipated by the statute, and by 

delegating authority to the committee in violation of a 

prior meet-and-confer agreement. Employees also 

brought equal-protection and due-process-of-law 

claims under the Texas Constitution. Plan and trustees 

responded with a plea to the jurisdiction arguing that 

(1) the statute creating the plan precludes judicial 

review of the board’s interpretation and application of 

the statute; and (2) the breach of contract and 

constitutional claims were barred by sovereign 

immunity. The trial court granted the plea to the 

jurisdiction and dismissed the case. 

 The board is vested by the pension fund’s 

enabling statute with broad authority “to interpret and 

apply” the statute, “to supplement omissions in its 

terms, to adopt written rules and guidelines for the 

fund’s administration, and to determine all questions of 

law and fact pertaining to same.” “The board’s actions 

with respect to these matters are ‘final and binding,’ 

and therefore not amenable to judicial review.” 

While ultra vires may serve as an exception to the 

sovereign immunity doctrine, “[s]overeign immunity 

and the unavailability of judicial review are related, but 

conceptually distinct concepts.” Where the former 

“‘shield[s] the public from the costs and consequences 

of improvident actions of their governments,’” the 

latter “protects the inviolability of an administrative 

process while simultaneously recognizing that suits 

challenging and administrative action necessarily 

implicate sovereign immunity.’” Here, the Court 

assumed, without deciding, that ultra vires may serve 

as an exception to the statute’s ban on judicial review. 

 “[T]he ultra vires doctrine applies when a 

government official’s conduct is ‘without legal or 

statutory authority.’” To trigger it, “‘a suit must not 

complain of a government officer’s exercise of 

discretion, but rather must allege, and ultimately prove, 

that the officer acted without legal authority or failed to 

perform a purely ministerial act.’” 

 Here, the breadth of the board’s authority to 

construe and supplement the statute’s language and 

determine all legal and factual questions pertaining to 

the fund’s management is “inescapable.” “Courts may 

not review the board’s actions in doing so absent a 

manifest conflict with express statutory terms.” The 

board’s interpretation of the statute was not ultra vires 

because “(1) the definition of ‘employee’ is composed 

of essential terms that are undefined and (2) the 

supplemental language the board adopted neither 

inherently nor patently conflicts with the terms of the 

statute.” 

  Furthermore, there was no requirement in the 

statute for the board to enter into a “meet-and-confer” 

agreement to “obtain the City’s consent to exercise its 

discretionary powers.” The section providing for 
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agreements between the city and board authorizes, but 

does not require, such agreements, and “merely 

provides an alternative mechanism for the board to 

resolve pension issues.” When the city and board 

cannot agree, “the statute makes the board’s 

determinations of fact and statutory interpretations 

‘final and binding.’” 

 The board’s delegation of authority to the 

committee also did not give rise to an ultra vires claim. 

The statute generally permits the board to delegate 

power to committees. While the delegation may have 

violated a prior “meet-and-confer” agreement, 

“noncompliance with a contract does not give rise to an 

ultra vires claim.” “‘[D]eclaratory-judgment suits 

against state officials seeking to establish a contract’s 

validity, to enforce performance under a contract, or to 

impose contractual liabilities are suits against the 

State . . . Consequently, such suits cannot be 

maintained without legislative permission.’” 

 

17. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Injured worker had lifetime benefits. Carrier’s 

adjustment company delayed or refused payments, and 

had worker and his wife arrested, claiming insurance 

fraud. Worker and wife sued under many theories, 

including insurance code violations and intentional 

infliction of emotional distress. Expanding Ruttiger, 

the Supreme Court ruled that the case must be 

dismissed. The “Division of Workers’ Compensation 

has exclusive jurisdiction . . . [b]ecause all of the 

claims arise out of relators’ investigation, handling, 

and settling of claims for workers’ compensation 

benefit. . . .” The “Act provides [plaintiffs] their 

exclusive remedies.” So, the adjustment firm “is 

entitled to mandamus relief.” 

 “[C]laimants may not recast claims to avoid 

statutory requirements or to qualify for statutory 

protections. . . . [I]n assessing whether a claim falls 

within the Division’s exclusive jurisdiction, courts 

must look at the substance of the claim.” 

 The “Division has exclusive jurisdiction over a 

claim for ‘misrepresentation of an insurance policy’ 

when the alleged misrepresentation occurs within the 

claims-settlement context.” Regarding the “claims for 

malicious prosecution and intentional infliction of 

emotional distress, . . . the Division has exclusive 

jurisdiction over these claims because they also arise 

out of [aduster’s] investigation, handling, and settling 

of the [plaintiffs’] claims for workers’ compensation 

benefits.” A worker’s “spouse cannot bring a separate 

action alleging claims under the Act. . . . [B]ut even if 

[the wife] has standing to assert her claims, they fall 

within the Division’s exclusive jurisdiction.” 

“‘Absent exhaustion of administrative remedies, a 

trial court must dismiss the case.” 

 

18. In re the Office of the Attorney General of Texas, 

456 S.W.3d 153 (Tex. 2015) 

 

 Suit to establish paternity and compel child 

support. The trial court ordered the OAG to remove the 

“family violence indicator” from father’s file. The 

Supreme Court ruled that “the trial court lacked 

authority to order OAG to remove the [family violence] 

indicator from its files.” 

 Trial courts “may review an administrative action 

only if a statute provides a right to judicial review, or 

the action adversely affects a vested property right or 

otherwise violates a constitutional right.” 

 “Federal law requires states participating in the 

federal child support enforcement program to maintain 

a ‘family violence indicator. . . .’” A federal regulation 

“requires . . . states to furnish ‘information which 

would necessitate adding or removing a Family 

Violence indicator.’” Thus, the “OAG must collect, 

store, and maintain [federally] required information, 

which includes the family violence indicator.” 

 The trial court has “discretion to consider family 

violence . . . but these statutes fall short of authorizing 

the trial court to order removal of the indicator. The 

Family Code authorizes the trial court to decide 

whether to disclose protected information once a case 

has been designated with the indicator, but the 

authority to assign the indicator to a case rests with 

OAG.” A “trial court may issue ‘any other order’ only 

to protect the parties likely to be harmed by disclosure 

of protected information.” 

The OAG does not “argue that assigning the 

indicator to a case within its internal files serves as a 

determination that a nondisclosure order is warranted. 

  

D. Governmental Branches, Powers, Officials, 

Duties, and Elections 

 

1. Morath v. Sterling City Independent School 

District, 499 S.W.3d 407 (Tex. 2016) 

 

School districts sued the Commissioner of Public 

Education for a declaratory judgment that he exceeded 

his authority and acted ultra vires in applying a 

“Clawback Provision” (since repealed) of TEX. EDUC. 

CODE § 42.2516, requiring him to recover excess aid to 
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districts under the Foundation School Program. The 

statute, however, provides that the Commissioner’s 

determinations are “‘final and may not be appealed.’” 

This language precludes judicial review of the 

Commissioner’s decision, and the trial court therefore 

“lacked jurisdiction to hear the ultra vires suit.” 

The Legislature has the “authority to limit judicial 

review of executive actions.” This power is “not 

unlimited”: “Judicial review of claimed violations of 

constitutional rights and infringement of vested 

property rights cannot be foreclosed. But in other 

instances the Legislature may make an executive’s 

actions final.” 

 

2. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. The Supreme Court ruled that they did not fail 

to exhaust administrative remedies by appealing to the 

Texas Commissioner of Education because the claims 

were based upon the constitution, not school laws.  

 “The Texas Education Code permits appeals to 

the Texas Commissioner of Education by persons 

‘aggrieved by’ either ‘the school laws of this state’ or 

‘actions or decisions of any school district board of 

trustees that violate [] the school laws of this state.’ It 

does not permit, much less require, administrative 

appeals when a person is allegedly aggrieved by 

violations of laws other than the state’s school 

laws. . . .” Courts, not the Commissioner, decide 

whether constitutional laws were violated. 

 

3. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 Footnote 11: “Statutes are not always clear, and 

interpreting them can be a difficult task. That the Court 

and the dissent disagree on the ultimate interpretation 

of a statutory provision does not mean that either has 

‘encroach[ed] on the Legislature’s function.’” 

 

4. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the lease provision did not violate 

public policy. 

“‘The Legislature determines public policy 

through the statutes it passes.’” It “is up to the 

Legislature, not the courts, to decide what the policy of 

this state should be in the landlord-tenant context.” 

“Tempting as it is for courts to make policies that 

protect consumers, our role is much more 

circumscribed. We must interpret the law fairly and 

defer to the Legislature’s policy choices.” 

The “duty to balance opposing interests and 

equities and to set the policy of the state lies with our 

duly elected representatives. Our duty is to give effect 

to the Legislature’s collective policy determinations.” 

 

5. BCCA Appeal Group, Inc. v. City of Houston, 496 

S.W.3d 1 (Tex. 2016) 

 

Home-rule city enacts an amended clean-air 

ordinance, regulating facilities already subject to Texas 

Commission on Environmental Quality (TCEQ) 

regulation under the Texas Clean Air Act (the Act). 

The ordinance incorporates TCEQ rules, provides for 

fines for violations of those rules after prosecution in 

municipal court, and requires facilities to register with 

the city and pay registration fees, even if they have 

already been approved by TCEQ. Facilities sue for a 

declaration that the ordinance’s enforcement and 

registration schemes are pre-empted by state law and 

that the incorporation of TCEQ rules violates the non-

delegation doctrine under the Texas Constitution. 

  “A home-rule municipality does not derive its 

power to enact ordinances from the Legislature” and 

“looks to the Legislature and Constitution only for 

limitations on its power to enact ordinances.” Further, 

the Act allows a municipality to “‘enact and enforce 

and ordinance for the control and abatement of air 

pollution, or any other ordinance, not inconsistent 

with’” the Act or TCEQ rules. Preemption of  “a home-

rule municipality’s power to enforce state air-quality 

standards by ordinance” occurs only if the “legislative 

limitation” on that power “appears with ‘unmistakable 

clarity.’”  

 However, the Supreme Court held that the 

ordinance’s enforcement provision was preempted by 

the Act, because it authorizes criminal prosecution of 

violations of the Act in circumvention of TCEQ’s 

enforcement discretion, including TCEQ’s discretion to 

determine “that civil or administrative remedies would 

appropriately address the situation.” “[T]he Legislature 

expressed its clear intent to have the TCEQ determine 

the appropriate remedy in every case . . . favoring 

statewide consistency in enforcement.” The 

ordinance’s enforcement provisions “are inconsistent 

with the statutory requirements for criminal 
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prosecution and the statutory scheme providing other 

enforcement options.” 

 The Supreme Court also held that the ordinance’s 

registration and fee requirements were preempted by 

the Act because it made it “‘unlawful’” to operate a 

facility without a city registration even where the 

facility has a TCEQ permit, and thus “made unlawful an 

act approved by TCEQ.” 

 The Supreme Court held, however, that the 

ordinance’s “incorporation of TCEQ rules does not 

unconstitutionally delegate the city council’s 

lawmaking power.” “‘The nondelegation doctrine 

should be used sparingly,’ and ‘courts should, when 

possible, read delegations narrowly to uphold their 

validity.’” Here, “when the City adopted the TCEQ 

rules as they currently exist and as they may be 

amended, the Ordinance complied with the Act’s 

mandate that any ordinance must not be inconsistent 

with the TCEQ’s rules.” 

 

6. Greer v. Abraham, 489 S.W.3d 440 (Tex. 2016) 

 

Defamation suit brought by former school district 

board member. “School board trustees are accessible to 

the public; they are the public’s link to public 

education. Unlike the county surveyor, they have many 

public responsibilities. They hire and fire 

superintendents, set the annual budget, negotiate and 

approve contracts, seek voter approval of bond 

packages, set goals, and generally establish a vision for 

the district. Their meetings are typically open to the 

public, and, as a board, they are accountable for the 

school district’s performance.” 

 

7. Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016) 

 

After city leased realty to a citizen, a dispute 

arose. The Supreme Court ruled that the governmental-

proprietary function dichotomy applies to contract 

claims. 

The judiciary defines sovereign immunity and its 

boundaries. Then, it will “defer to the sovereign will of 

the state . . . for any waiver of already existing 

immunity.” The will of the people “‘is expressed in the 

Constitution and laws of the State,’ and thus ‘to waive 

immunity, consent to suit must ordinarily be found in a 

constitutional provision or legislative enactment.’” The 

Court ordinarily defers “to the Legislature to waive 

sovereign immunity from suit, because this allows the 

Legislature to protect its policymaking function.” 

Cities, like other political subdivisions, are not 

“‘sovereign entities.’” Footnote 8: “This is true for 

both home-rule and general-law cities.” 

“The judiciary determines the applicability of 

immunity in the first instance and delineates its 

boundaries. If immunity is applicable, then the 

judiciary defers to the legislature to waive such 

immunity.” 

 

8. Houston Belt & Terminal Railway Co. v. City of 

Houston, 487 S.W.3d 154 (Tex. 2016) 

 

City ordinance authorized city’s director of public 

works and engineering to charge drainage fees to the 

owners of “benefitted properties” based on the area of 

“impervious surface” on the property. Railroads sued 

city and director, challenging director’s determination 

that all of their property in the city was “benefitted 

property” and that nearly the entire surface of their 

properties was “impervious surface.” Railroads alleged 

ultra vires claims and seek injunctive relief, arguing 

that director acted outside his authority under the 

ordinance. City filed plea to the jurisdiction as to 

railroads’ ultra vires claims based on governmental 

immunity. 

“[W]hile governmental immunity provides broad 

protection to the state and its officers, it does not bar a 

suit against a government officer for acting outside his 

authority—i.e., an ultra vires suit.” “‘To fall within 

this ultra vires exception,’ however, ‘a suit must not 

complain of a government officer’s exercise of 

discretion, but rather must allege, and ultimately prove, 

that the officer acted without legal authority or failed to 

perform a purely ministerial act.’” 

The Supreme Court clarified the principle 

developed in its recent cases addressing the ultra vires 

exception to governmental immunity—City of El Paso 

v. Heinrich, Tex. Parks & Wildlife Department v. 

Sawyer Trust, and Klumb v. Houston Municipal 

Employees Pension System—which “affirm that while 

the protections of governmental immunity remain 

robust, they are not absolute.” “[G]overnmental 

immunity protects exercises of discretion, but when an 

officer acts beyond his granted discretion—in other 

words, when he acts without legal authority—his acts 

are not protected.” “[T]he principle arising out of 

Heinrich and its progeny is that governmental 

immunity bars suits complaining of an exercise of 

absolute discretion but not suits complaining of either 

an officer’s failure to perform a ministerial act or an 

officer’s exercise of judgment or limited discretion 

without reference to or in conflict with the constraints 

of the law authorizing the official to act. Only when 
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such absolute discretion—free decision-making 

without any constraints—is granted are ultra vires suits 

absolutely barred. And, as a general rule, ‘a public 

officer has no discretion or authority to misinterpret the 

law.’” 

Here, the ordinance, which charged director with 

“‘administration of [the ordinance],’” “‘does not 

contain any language indicating—even if the director 

has the authority to make [benefitted property 

determinations—that he personally decides which 

properties are “benefitted.”’” Instead, director’s 

“authority here [was] explicitly limited” to 

administration of “the ordinance ‘in accordance with 

and subject to [its] provisions,’” with “no language in 

the ordinance grant[ing] [director] discretion to 

interpret” the “expressly define[d]” term, “benefitted 

property.” “Accordingly,” director “[did] not have 

authority” to determine what is “benefitted property” in 

a way that conflicts with the ordinance, and railroads 

asserted a viable ultra vires claim that director acted 

“without legal authority.” 

Likewise, while the ordinance granted director 

authority to determine the area of “impervious surface” 

on a “benefitted property,” his discretion in making 

this determination was likewise not absolute because 

the ordinance expressly defines the term “impervious 

surface” and “lays out the specific types of data 

[director] may use in his determination.” Because 

railroads alleged that the data used by director did not 

meet the standard required by the ordinance, railroads 

sufficiently pled a claim that director “acted ultra vires 

in determining the impervious surface of their 

properties. 

 

9. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

 
Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decrees allocated costs to “‘the party who incurred 

them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that the 

TEX. CIV. PRAC. & REM. CODE § 65.023(b) deprived 

the civil district court of jurisdiction and that litigants 

had an adequate remedy at law, precluding injunctive 

relief. 

TEX. CIV. PRAC. & REM. CODE § 65.023(b), 

which dates to 1846, “provides that ‘[a] writ of 

injunction granted to stay proceedings in a suit or 

execution on a judgment must be tried in the court in 

which the suit is pending or the judgment was 

rendered.’” “The purposes of the statute . . . are ‘to 

protect the judgments and processes of one court from 

interference by another by direct attack’ and to 

‘prevent[] a defeated party from proceeding from one 

court to another, after his defeat, or in the hope of 

avoiding defeat, in an attempt to relitigate the case.’” 

Thus, the “‘test of jurisdiction in such cases is whether 

the relief sought may be granted independently of the 

judgment or its mandate sought to be enjoined.’” 

Here, the civil district court’s injunction met that 

test, because it did not disturb the judgments of the 

family district courts. “[T]he family courts here did not 

order costs,” but “merely la[id] out the division of any 

costs, not an amount to be charged.” Nor could they 

“order costs despite an affidavit of inability to pay,” 

which would “fl[y] in the face of our Constitution and 

case law.” TEX. R. CIV. P. 145 “is but one 

manifestation of the open courts guarantee that ‘every 

person . . . shall have remedy by due course of law.’” 

“It is an abuse of discretion for any judge, including a 

family law judge, to order costs in spite of an 

uncontested affidavit of indigence.” 

In holding that TEX. CIV. PRAC. & REM. CODE § 

65.023(b) did not apply, the Supreme Court overruled 

Evans v. Pringle, 643 S.W.2d 116 (Tex. 1982) (per 

curiam), which held that a civil district court lacked 

jurisdiction to enjoin the sheriff from enforcing writs 

of execution against bond sureties to collect post-

judgment interest on a bond forfeiture judgment issued 

by a criminal district court. “Evans did not” correctly 

interpret the statute, and the sureties in that case 

“should [not] have been required to return to the court 

that issued the processes giving rise to their objections 

to post-judgment interest.” “Evans must therefore be 

overruled.” 

Having established that the civil district court had 

jurisdiction, the Supreme Court turned to the merits of 

the injunction and rejected the district clerk’s argument 

that litigants could have filed a motion to retax costs 

and thus had an adequate remedy at law. “Generally, 

the existence of an adequate remedy at law will bar 
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equitable relief. However, if an otherwise complete and 

adequate remedy at law will lead to a multiplicity of 

suits, ‘that very fact prevents it from being complete 

and adequate.’ ‘[T]he unlawful acts of public officials’ 

are prime candidates for injunctions ‘when [those acts] 

could cause irreparable injury or when such remedy is 

necessary to prevent a multiplicity of suits.’” 

“A motion to retax costs confronts the correctness 

of the clerk’s ministerial calculations,” and is properly 

used to correct such “fact-specific errors” as 

“miscalculating the cost of an item or billing an item 

that is not statutorily taxable,” “made in individual 

cases that require a similarly individual approach to 

redress.” 

Here, by contrast, litigants are “complaining 

of . . . a systematic policy that contravenes the law,” 

and “[i]t would be wasteful to force each individual 

[litigant] to file a motion to retax costs when a single 

injunction will do.” 

Also, the injunction, which enjoined the district 

clerk not just “from billing costs to the named parties, 

but to all litigants who qualify as indigent,” was not 

overbroad. “An injunction must be broad enough to 

‘prevent repetition of the evil sought to be stopped.’” 

“When a policy or procedure is challenged as being in 

conflict with state law, any injunction that issues will 

necessarily affect individuals beyond the named 

parties.” The injunction was not overbroad, because it 

“tracks the language of Rule 145” and “does not 

restrain the District Clerk from any lawful activity.” 

Finally, injunction, rather than mandamus, was 

the appropriate remedy. “When the purpose of the suit 

is to compel action, then mandamus is proper; 

conversely, when the purpose is to restrain action or 

threatened action, then an injunction is proper.” Here, 

because “the true relief lies in enjoining the District 

Clerk from continuing his policy” of collecting costs 

from indigent litigants, injunction was proper. 

 

10. Cascos v. Tarrant County Democratic Party, 473 

S.W.3d 780 (Tex. 2015) 

 

Political party applied for state funds under TEX. 

ELEC. CODE § 173.001, .081-.085, which allows for 

reimbursement of a party’s expenses connected with 

administering primary elections, to reimburse legal 

fees incurred to defend its candidate from an eligibility 

challenge filed by the candidate’s general election 

opponent after the primary election. The party argued it 

was eligible for reimbursement even though the 

expenses were incurred after the primary election 

because the challenge was based on its candidate’s 

alleged constitutional ineligibility to appear on the 

primary ballot. The secretary denied the application for 

reimbursement as “unrelated to the administration of 

the primary election,” and the party sued the secretary 

to appeal the decision. 

“While chapter 173 [of the Texas Elections Code] 

permits public funds to pay expenses incurred ‘in 

connection with a primary election,’ it obligated the 

secretary to approve (and thus pay) only those he 

determines to be ‘reasonably necessary for the proper 

holding of the primary election.’” While the secretary’s 

duty to approve expenses which are “reasonably 

necessary for the proper holding of the primary 

election” is non-discretionary, chapter 173 “grants [the 

secretary] discretion to determine which requested 

expenses are ‘reasonably necessary.’” Thus, the 

secretary’s decision was reviewed for abuse of 

discretion. 

The Supreme Court held that the secretary’s 

determination was “neither arbitrary nor inconsistent 

with the statute.” While the secretary had promulgated 

a rule requiring him to pay ‘“legal expenses related to 

litigation concerning the conduct of the primary 

election,’” the rule “does not indicate what relationship 

must exist between legal expenses and the primary 

election.” While “the secretary paid similar expenses 

once in the past,” he “is not forever bound by the 

handling of a single application for payment, 

particularly one that was never legally challenged.” 

“[N]either chapter 173 nor the applicable 

administrative rule obligates the secretary of state to 

reimburse a political party for legal expenses incurred 

in defending its nominee’s right to appear on the 

general-election ballot.” 

 

11. In re F.N. Williams, Sr., 470 S.W.3d 819 (Tex. 

2015) 

 

 After the Supreme Court ruled that the city must 

place on the ballot the so-called equal rights ordinance 

in response to a referendum petition, it proposed ballot 

language that asked if citizens want to repeal the 

ordinance. Also, it referred to it as the “equal rights 

ordinance.” The Court conditionally granted 

mandamus, ruling that “Section 5 of the Charter clearly 

requires the vote to be on the ordinance itself rather 

than its repeal.” However, the City Council did not 

abuse its discretion by referring to the ordinance with 

“Equal Rights” in the title. 

 “Mandamus may issue to compel public officials 

to perform ministerial acts, as well as ‘to correct a clear 

abuse of discretion by a public official.’ ‘An act is 
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ministerial when the law clearly spells out the duty to 

be performed by the official with sufficient certainty 

that nothing is left to the exercise of discretion.’” 

 In its prior decision, the Court directed the City 

Council to comply with its charter-imposed ministerial 

duties. When a council does not, “mandamus may 

issue.”  

 “The Texas Election Code confers jurisdiction on 

this Court to ‘issue a writ of mandamus to compel the 

performance of any duty imposed by law in connection 

with the holding of an election.’” 

 “[W]e have granted relief without requesting 

additional briefing—especially in election cases—

when time is critical, the issues are clear, and all 

parties have had a chance to respond.” 

 “Because the Charter clearly defines the City 

Council’s obligation to submit the ordinance—rather 

than its repeal—to the voters and gives the City 

Council no discretion not to, we hold that this is a 

ministerial duty.” 

 “Cities ‘generally have broad discretion in 

wording propositions’ on the ballot. State or local laws, 

however, may limit this discretion. The common law 

also limits it, demanding that the ballot ‘substantially 

submit the measure with definiteness and certainty’ by 

identifying the measure’s chief features and character 

and purpose.” 

 The Election Code allows only “the choice 

between ‘FOR’ and ‘AGAINST,’ or else ‘YES’ and ‘NO,’ 

to appear on the ballot.” 

 A post-election contest can be filed. But that does 

not confer an adequate remedy on appeal. “We have 

previously . . . [held] that if ‘defective wording can be 

corrected’ prior to the election, then ‘a remedy will be 

provided that is not available through a subsequent 

election contest.’ No adequate remedy by appeal 

exists.” 

 

12. In re Jared Woodfill, 470 S.W.3d 473 (Tex. 2015) 

 

 City passed a so-called equal rights ordinance. 

Opponents filed a referendum petition. Though 

sufficient signatures were certified by the City 

Secretary, the City Council refused to repeal the 

ordinance or put it to a vote. Because the Council’s 

duty was ministerial, the Supreme Court granted 

mandamus: “[a]ny enforcement of the ordinance shall 

be suspended, and the City Council shall reconsider the 

ordinance. If the City Council does not repeal the 

ordinance . . . , then . . . the City Council must order 

that the ordinance be put to popular vote. . . .” 

 First, the power of referendum is reserved to the 

people, and “should be protected.” “Second, city 

officials must perform their ministerial duties. Finally, 

when officials refuse to do so, and when there is no 

adequate remedy by appeal, mandamus may issue.” 

 Referendum involves three steps. The petition 

must be signed and verified by the requisite number of 

voters and timely filed. Then, “the City Secretary must 

review the petition, certify the results of her review, 

and present such petition and certificate to the City 

Council. Third, after receiving the petition and City 

Secretary’s certificate, the City Council must either 

repeal the ordinance or submit it to popular vote.”

 Here, the City Secretary certified the results, but 

also sent to Council an opposite conclusion by the City 

Attorney. The City Secretary did not “adopt the City 

Attorney’s findings.” “The City Attorney may . . . give 

legal advice to the City Secretary, but he cannot 

assume her duties.” 

 The “City Secretary certified the[] petition and 

thereby invoked the City Council’s ministerial duty to 

reconsider and repeal the ordinance or submit it to 

popular vote.” “Once the City Council received the 

City Secretary’s certification, it had a ministerial duty 

to act.” “The Charter gives the City Secretary, not the 

City Council, the discretion to evaluate the petition.” 

The City Council has “no discretion to reevaluate the 

petition. . . .”  

 “If the City Council cannot independently 

evaluate the petition as a predicate to its ministerial 

duty to act, then it may not decide for itself that the 

petition is invalid and force the petition organizers to 

sue. Faced with the City Secretary’s certification, the 

City Council had no discretion but to repeal the 

ordinance or proceed with the election process.” 

 Footnote 10: “‘It is well settled that separation of 

powers and the judiciary’s deference to the legislative 

branch require that judicial power not be invoked to 

interfere with the elective process.’” 

 “[M]andamus has long been recognized as an 

appropriate remedy when city officials improperly 

refuse to act on a citizen-initiated petition.” 

Due to the upcoming election date, relators “do 

not have an adequate remedy by appeal because the 

appellate process will not resolve the case in time for 

the referendum to be placed on the November 2015 

ballot.” 

 

13. City of Ingleside v. City of Corpus Christi, 469 

S.W.3d 589 (Tex. 2015) 

 

Boundary dispute between two home-rule cities, 

in which Ingleside sued Corpus Christi seeking a 
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judicial declaration that wharves, piers, docks, and 

other objects affixed to Ingleside’s shore were part of 

the land on Ingleside’s side of the “shoreline” 

boundary established by a Corpus Christi ordinance. 

Corpus Christi challenged subject matter jurisdiction, 

arguing that the selection of a political subdivision’s 

boundary is nonjusticiable political question committed 

to the legislature. 

 “The Texas Constitution provides that one 

governmental branch may not exercise those powers 

committed to a coordinate branch. Therefore, if a 

determination is constitutionally committed to the 

legislative branch’s discretion, the judiciary is not free 

to substitute its judgment for that of the legislative 

branch.” 

 “Separation-of-powers concerns may arise if a 

matter is constitutionally committed to a coordinate 

political department or there are no judicially 

discoverable and manageable standards for resolving 

the issue. However, neither of those circumstances are 

presented here.” Courts may “exercise their jurisdiction 

to resolve boundary disputes” and “appl[y] standards to 

determine whether particular property falls within a 

city’s boundary,” and “[i]nterpreting and applying an 

ordinance is also well within judicial authority.” 

 Here, “[w]hether extant natural and artificial 

conditions are protrusions of the [ordinance-defined] 

‘shoreline’ is a justiciable issue materially distinct from 

a legislative determination about where to establish a 

municipal boundary line.” 

 

14. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

  “Our jurisdiction derives from the Texas 

Constitution and state statutes. Article V, Section 3(a) 

of the Texas Constitution authorizes this Court to issue 

the writ of mandamus in two instances: ‘as may be 

necessary to enforce its jurisdiction’ and ‘in such cases 

as may be specified’ by the Legislature. With respect 

to the second, the Legislature has not authorized this 

Court to issue the writ of mandamus to the Court of 

Criminal Appeals,” and has prohibited it. 

 “As for mandamus necessary to enforce the 

Court’s jurisdiction, ‘we have repeatedly construed this 

provision as authorizing the Court to issue writs only 

when a lower court’s action threatens to impair our 

appellate jurisdiction or nullify the effect of our 

judgments.’” 

Footnote 50: “‘The inherent powers of a court are 

those which it may call upon to aid in the exercise of 

its jurisdiction, in the administration of justice, and in 

the preservation of its independence and integrity.’” 

 “The authority to regulate the practice of law in 

Texas belongs exclusively to this Court.” “But ‘the 

Court’s power to regulate the practice of law is an 

administrative one,’ ‘not jurisdictional.’ The Court’s 

‘administrative powers imply no mandamus 

jurisdiction.’” 

Here, the “Court of Criminal Appeals has not 

undertaken to determine what lawyers may practice 

before it. Rather, it has imposed a sanction for the 

violation of a rule that provides for such a sanction. 

This in no way threatens our authority to regulate the 

Texas bar.” 

 

15. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

  

“[L]egislative enactments generally establish 

public policy.” “‘Courts must exercise judicial restraint 

in deciding whether to hold arm’s-length contracts void 

on public policy grounds. . . .’” 

 When “the Legislature has addressed a 

matter . . . , we are constrained to defer to that 

expression. . . .” 

 

16. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

  

Deaf inmates brought ultra vires claim against 

prison director for failure to make accommodations. 

Determining that a prison is not a “public facility,” the 

Supreme Court ruled the suit should be dismissed for 

want of prosecution.  

The Human Resources Code requires reasonable 

accommodations for disabled persons so they can use a 

“public facility,” which includes a “public building.” 

Here, “construing the term ‘public facility’ to 

include prisons does not reflect legislative intent as 

expressed in the term’s definition and the statute as a 

whole.” 

“We often look to dictionary definitions for the 

ordinary meaning of a term used in, but undefined by, 

a statute. But . . . , if the terms in the definition are read 

in isolation then the various dictionary definitions of 

‘public building’ and ‘public’ support either of the 

competing constructions that the parties advocate.” 
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In this case, the “the Legislature used the term 

“public” to indicate a status of openness and 

accessibility, and not a public use.” 

“The Legislature is presumed to have knowledge 

of relevant case law when it enacts statutes.” 

“‘[S]tatements made during the legislative process 

by individual legislators . . . are not evidence of the 

collective intent of the majorities of both legislative 

chambers that enacted a statute.’” 

Because the ADA has no counterpart, the Court 

does not look to federal decisions to construe the state 

act. It “is the province of the Legislature to determine 

whether to enact an exception similar to an exception 

in a federal act and ‘[f]or this Court to apply a 

nonanalogous federal statute . . . in the absence of 

legislative action would require us to abdicate our role 

as interpreters of the law in favor of a lawmaking 

function.’” 

If the Legislature wants to include prisons, it can 

amend the act. 

 

17. Greater Houston Partnership v. Paxton, 468 

S.W.3d 51 (Tex. 2015) 

 

 Citizen filed public information request with the 

Greater Houston Partnership, which receives more than 

90% of its revenue from non-governmental contracts, 

and which had a contract with Houston to provide 

services similar to chambers of commerce. The 

Supreme Court ruled that the “relevant provisions of 

the TPIA are unambiguous,” therefore not requiring use 

of a certain decisional law to interpret. Further, 

“[a]pplying the TPIA’s plain and unambiguous 

language, we hold that GHP is not ‘supported in whole 

or in part by public funds’ and thus is not a 

‘governmental body’” subject to the TPIA.  

 The TPIA defines a “governmental body” as “‘the 

part, section, or portion of an organization, corporation, 

commission, committee, institution, or agency that 

spends or that is supported in whole or in part by 

public funds.’” Analyzing the undefined terms, the 

Court concluded that the definition did not include a 

private organization that has a quid pro quo contract, 

viz., one “contracting at arm’s length with the 

government to provide general and specific 

services. . . .” “‘Quid pro quo’ means ‘[a]n action or 

thing that is exchanged for another action or thing of 

more or less equal value.’” 

 The TPIA, enacted in 1973, seeks to “provide 

accountability and transparency in government. . . .” 

The Legislature balanced public and private interests. 

Though it said the statute should be liberally construed, 

the Court determined that “the term 

‘supported’ . . . unambiguously includes only those 

entities at least partially sustained by public funding.” 

 “Public information” is “‘information that is 

collected, assembled, or maintained under a law or 

ordinance or in connection with the transaction of 

official business’ either: (1) ‘by a governmental body” 

or (2) “’or a governmental body and the governmental 

body owns the information or has a right of access to 

it.’” 

 A citizen requesting information under the TPIA is 

authorized to intervene in this lawsuit. 

 The TPIA was modeled after the federal act, and 

thus federal decisions can be used to construe it. 

 Determining the applicability of the TPIA to 

private entities will require a fact-specific analysis. 

 

18.  Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“Differentiating between types of cosmetology 

practices is the prerogative of the Legislature and 

regulatory agencies to which the Legislature properly 

delegates authority.” 

Providing “standards for measuring the 

constitutionality of legislative enactments is not only a 

judicial prerogative—it is necessary in order to make 

the law predictable and not dependent on the 

proclivities of whichever judge or judges happen to be 

considering the case.” 

 

19. Boeing Company v. Paxton, 466 S.W.3d 831 (Tex. 

2015) 

 

Public Information Act (PIA) request for 

information about Boeing’s contract with San Antonio. 

The Supreme Court ruled “that a private party may 

assert the exception to protect its competitively 

sensitive information . . . [and, here] that the 

information withheld [is protected because it] will 

benefit the private party’s competitors. . . .” 

“The Texas Public Information Act gives the 

public the right to access information the government 

collects, . . . [although there are] about sixty 

exceptions.” One protects information that would 

provide advantage to a competitor. 

“Public information includes information that is 

collected, assembled, or maintained by or for a 

governmental body. Such information is available by 
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request unless an exception applies.” This normally 

involves the governmental branch and the requesting 

person; but the government may ask the AG for a 

ruling. Sometimes, though, the information requested 

concerns private parties. The Act allows the private 

party “to raise the issue . . . with the [AG], or in district 

court, or both.” 

The relevant exemption here is not limited to the 

government. The Government Code permits the 

government “to voluntarily disclose ‘part or all of its 

information [] to the public, unless the disclosure is 

expressly prohibited by law or the information is 

confidential under law’[].” But, the government does 

not wish to release it.  

Generally, the government must “raise and argue 

any applicable disclosure exception to the [AG] as a 

prerequisite to judicial review.” But, the “general rule 

does not apply, however, when the requested 

information implicates another person’s privacy or 

property interests.” 

A private party can request the AG to exempt 

requested information, but it is not required to do so. 

The AG’s “interpretation of the Act is entitled to 

due consideration, [but] as with other administrative 

statutory constructions, such deference must yield to 

unambiguous statutory language.” 

Boeing asserted the information was critical. 

Regardless, “the test under section 522.104 is whether 

knowing another bidder’s overhead costs would be an 

advantage, not whether it would be a decisive 

advantage.” Here, the “information at issue is 

competitively sensitive and will give advantage to its 

competitors. . . .” 

 

20. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

 “As a sovereign entity, the State has an intrinsic 

right to enact, interpret, and enforce its own 

laws. . . . [A]ll three branches of government inhere 

within the states’ ‘nature as sovereigns’[]. This is 

particularly true with respect to law regarding the 

family. . . .” 

 The bounds of jurisdiction “are determined by our 

constitution and the Legislature,” and courts cannot 

expand them. 

 

21. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

  

“Enacting statutes of limitations is a legislative 

prerogative.” 

 

22. Dacus v. Parker, 466 S.W.3d 820 (Tex. 2015) 

 

 Election contest concerning street drainage 

charges. The Supreme Court ruled the ballot did not 

provide sufficient information to the voters concerning 

a charter amendment. “Though the ballot need not 

reproduce the text of the amendment or mention every 

detail, it must substantially identify the amendment’s 

purpose, character, and chief features. Widespread 

charges [to citizens under the proposal] are such a chief 

feature.”  

 The standard “requires that proposed amendments 

be submitted with such definiteness and certainty that 

voters are not misled.” In “this case, the ballot withheld 

a central component of the charter amendment—the 

drainage charges—essential to the character of the 

amendment.” “[W]e do not consider the Contestant’s 

evidence that some voters were subjectively confused 

about the nature of the measure.” 

 Footnote 2: As registered voters, the petitioners 

had standing to contest the election. 

 Generally, the court of appeals decision is final in 

an election contest. But, the Court has jurisdiction 

when courts hold differently from each other. “Courts 

hold differently from each other ‘when there is 

inconsistency in their respective decisions that should 

be clarified to remove unnecessary uncertainty in the 

law and unfairness to litigants.’” 

 

23. Austin v. Kroger Texas, L.P., 465 S.W.3d 193 

(Tex. 2015) 

 

The Court had not undermined the Legislature’s 

waiver of defenses by the TWCA, but had “fulfill[ed] 

this Court’s role to determine when a party owes a 

legal duty to begin with.” 

 

24. City of Dallas v. TCI West End, Inc., 463 S.W.3d 

53 (Tex. 2015) 

 

City sued landowner for civil penalties for 

demolishing a building in a historic overlay district 

without the appropriate permit in violation of a zoning 

ordinance. The suit was brought under TEX. LOC. 

GOV’T CODE § 54.012(3), which authorizes a 

municipality to bring a civil action “to enforce an  
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ordinance ‘for zoning that provides for the use of land 

or classifies a parcel of land according to the 

municipality’s district classification scheme,’” and 

Section 54.017, which authorizes civil penalties for 

knowing failure to comply with ordinances. 

City obtained a judgment against landowner after 

a jury trial, but the court of appeals reversed, “holding 

that sections 54.012 and 54.017 apply only to health 

and safety ordinances, not ‘general zoning ordinances 

regulating the use of land.’” The court of appeals 

alternatively held that city “presented no evidence that 

[landowner] was informed about the relevant ordinance 

provision before demolishing the building, as required 

to obtain civil penalties under section 54.017.” 

When interpreting a statute, a court must 

“presume the Legislature selected the statute’s 

language with care, choosing each word for a purpose 

and purposefully omitting words not chosen” and 

“must avoid adopting an interpretation that ‘renders 

any part of the statute meaningless.’” Here, while some 

subsections of 54.012 are specifically limited to health 

and safety ordinances, 54.012(3) contains no such 

restrictions on enforcement of zoning ordinances. 

The court of appeals’ interpretation of 54.012(3) 

“as incorporating a health-and-safety limitation is 

contrary to the plain and unambiguous language in the 

statute and would render meaningless and redundant 

language in that section,” expressly imposing a health-

and-safety restriction on enforcement of other types of 

ordinances. Instead, the Court concluded that the 

statute “authorizes a suit for civil penalties based on a 

violation of the land-use restrictions embodied in” the 

city’s zoning ordinance in question. The Court 

reversed the portion of the court of appeals’ judgment 

concluding that the statute did not authorize city’s civil 

action. 

Further, it was not necessary for city to present 

evidence of landowner’s knowledge of the ordinance 

prior to demolition, because “section 54.017 authorizes 

an award of civil penalties if the defendant violated an 

ordinance after receiving notice of its provisions or 

failed to take action necessary for compliance with the 

ordinance after receiving such notice.” “The statute’s 

use of ‘or,’ a disjunctive, identifies two alternative 

bases for recovering civil penalties.” 

Because the court of appeals erred in failing to 

consider whether there was evidence, as city argued, 

that landowner “could have sought a post-demolition 

permit or taken other steps ‘necessary for compliance 

with the ordinance after receiving such notice,”’ the 

Court remanded the case to the court of appeals. 

 

25. Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 

2015) 

 

Plaintiffs requested documents about traffic light 

cameras. The city supplied some, but requested an 

opinion from the attorney general for others. While that 

was pending, plaintiffs filed suit and the attorney 

discontinued his review. The Supreme Court ruled that 

the trial court does not “lack[] subject matter 

jurisdiction over such a suit until the Attorney General 

rules.” 

The “Texas Public Information Act 

(‘PIA’) . . . ‘guarantees access to public information, 

subject to certain exceptions.’ . . . [W]hen a 

governmental body receives a written request for 

information for which it wishes to claim an exception, 

it must timely seek a ruling from the Attorney 

General. . . . But the PIA also provides that a requestor 

may sue to compel disclosure of the information.” 

“The PIA gives the Attorney General forty-five 

business days to issue opinions, though the time can be 

extended.” 

Here, the “only basis for the trial court’s 

jurisdiction is . . . the PIA.” It provides that a “requestor 

or the attorney general may file suit for a writ of 

mandamus compelling a governmental body to make 

information available for public inspection if the 

governmental body [A] refuses to request an attorney 

general’s decision . . . or [B] refuses to supply [1] 

public information or [2] information that the attorney 

general has determined is public information that is not 

excepted from disclosure.” 

In some PIA cases, the Court has “reviewed the 

Attorney General’s rulings,” and in others it has 

“interpreted PIA exceptions without a ruling by the 

Attorney General.” 

Here, there was no failure to exhaust 

administrative remedies. Citizens have “no right to 

request or demand a ruling or disclosure from the 

Attorney General, and no right to an administrative 

appeal. Requestors cannot be required to finish 

something they have no right to start. The requirement 

that a governmental body seek a ruling from the 

Attorney General when withholding requested 

information is a check on the governmental body, not a 

remedy for the requestor to exhaust.” 

“One may infer from a governmental body’s 

failure to request a ruling that the body is not claiming 

an exclusion. . . .” Once cannot infer the converse. 

Significantly, the “Attorney General 

advises . . . that he does not claim exclusive  
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jurisdiction to decide open records issues.” The 

Attorney General has something like “primary 

jurisdiction, a prudential doctrine that applies when an 

agency is ‘staffed with experts trained in handling the 

complex problems in the agency’s purview’ and there 

is a benefit to be ‘derived from [the] agency[] 

uniformly interpreting its laws, rules, and 

regulations.’” “The Legislature has expressly charged 

the Attorney General with maintaining ‘uniformity in 

the application, operation, and interpretation’ of the 

PIA. . . .” Thus, a court may abate proceedings until the 

Attorney General rules; “abatement would be within 

the court’s discretion.” 

Requestors may await a ruling from the Attorney 

General, but “a requestor is not required to defer a suit 

for mandamus.” 

 

26. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The issue: who bears the cost. The Supreme 

Court ruled “the District made the relocation necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense. 

“Under the common law, a utility company must 

relocate facilities located in a public right-of-way at its 

own expense. However, the common law only controls 

in the absence of legislative action.” 

“Texas Water Code § 49.223 requires that 

relocation of utility facilities be done at the sole 

expense of the District when the District’s exercise of 

power ‘makes necessary’ such relocation.” So, the 

issue is “(1) whether the district exercised one of its 

powers, and (2) whether that exercise of power will 

make relocation of [the utilities] necessary.” 

“[I]n the absence of a statutory definition of 

‘made necessary,’ we will ascribe to the text its plain 

meaning.” Dictionaries define “‘make’ as ‘to cause 

(something) to exist.’” Likewise, they indicate that “the 

plain meaning of ‘necessary’ [is] . . . something that is 

essential or needed for some purpose.” 

 Here, “the District, through the exercise of such 

power [to manage flood waters], gained contractual 

authority to require the City to send notice to relocate” 

the utilities. “So, the District caused the relocation of 

the [utilities] to become necessary by adopting [the 

project] and contracting with the City to effectuate it.” 

Defendants erroneously “argue that Section 59 of 

Article XVI of the Texas Constitution, under which the 

District was organized as a conservation and 

reclamation district, does not contemplate expending 

district tax funds for relocation of public utilities’ 

facilities.” “[P]ayment[s] to a utility for the relocation 

of its facilities do not contravene the Constitution as 

long as ‘the statute creating the right of reimbursement 

operates prospectively, deals with the matter in which 

the public has a real and legitimate interest, and is not 

fraudulent, arbitrary or capricious.’”  

“The use of the word ‘shall’ evidences the 

mandatory nature of the duty imposed, and the statue 

provides under what circumstances the District is to 

bear the expense.” 

 In this case, the “clear repudiation of the District’s 

statutory obligation is in violation of their duty and that 

declaratory relief is not barred by immunity even 

though it would compel prospective payment.” 

 “Although [the] declaration essentially is a 

requirement for prospective relief against the District, 

the District’s immunity does not shield it from such 

relief.” 

 

E. Choice of Law; Stare Decisis 

 

1. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company sued investor for tortiously interfering 

in company’s contract with seller. Company also sued 

entities related to investor on the theory that they were 

alter egos of investor, a Nevada company. 

 Entities argued that they were not liable as alter 

egos under Nevada law. Because investor “was 

incorporated in Nevada, the law of that state controls” 

the issue of alter ego. Entities also argued that, under 

Nevada law, alter ego should have been determined by 

the court rather than the jury. 

 “Generally, ‘[t]he local law of the forum 

determines whether an issue shall be tried by the court 

or by a jury.’” Further, even if Nevada substantive law 

required that the issue of alter ego be determined 

without a jury, [the] statute could not control here. 

“The right to a jury constitutionally guaranteed in 

Texas courts cannot be supplanted by a Nevada 

statute.” 

 

2. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 
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company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s decision in 

Carnation Co. v. Wong, 516 S.W.2d 116 (Tex. 1974), 

which held that a plaintiff’s nonuse of a seatbelt was 

inadmissible to show contributory negligence or failure 

to mitigate damages in a motor vehicle collision case. 

This case followed an earlier case, Kerby v. Abilene 

Christian College, 503 S.W.2d 526 (Tex. 1973), which 

drew “‘a sharp distinction between contributing to the 

accident and negligence contributing to the damages 

sustained.’” In 1985, Carnation was subsumed when 

the legislature enacted a broad “outright prohibition” of 

seatbelt evidence in civil trials.  

 The 1985 statute was repealed in 2003, but was 

not replaced with any language affirming the use of 

seatbelt evidence. Company argued that the 

legislature’s purpose was to “begin allowing seatbelt 

evidence in civil trials,” but “[w]e simply take the 

Legislature’s action at face value—it once had 

something to say about seat-belt evidence, and now it 

does not.” Instead, the effect of the repeal and the 

legislature’s subsequent silence on the issue was to 

“revive[] this Court’s ruling in Carnation, a common-

law rule subsumed for eighteen years by a broader 

statutory prohibition but never overruled.” 

 The question instead was whether the rule in 

Carnation, “established more than forty years ago, 

should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

“We do not quarrel with the approach this Court 

took when it decided Kerby and Carnation. We simply 

reach the issue again under a different legal system that 

considers seat-belt evidence in a way the contributory-

negligence scheme could not. Accordingly, although 

we must overrule Kerby and Carnation to effect 

today’s decision, we do not reject them as mistaken 

jurisprudence, but as once-prudent measures that have 

outlived their usefulness.” 

 

 

 

 

3. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 

motion for directed verdict on the issue of consent, and 

the jury charge included consent in the definition of 

trespass, placing the burden of negating consent on the 

plaintiff. Landowner objected to the definition, arguing 

that consent should be treated as an affirmative defense 

on which neighbor bore the burden of proof. The jury 

found for neighbor. 

Because it had not “squarely addressed the 

question of which party bears the burden of proving 

consent in a trespass action,” the Court examined its 

historical treatment of trespass in general. “[W]e 

adhere to prior decisions that have established rules 

relating to property rights unless, or until, the 

Legislature modifies those rules.” Due to ‘“[t]he 

emphasis our law places upon . . . important public 

policies by promoting certainty in land transactions,” 

the ‘“doctrine of stare decisis has been and should be 

strictly followed by this Court in cases involving 

established rules of property rights,’ but giving effect 

to subsequent changes in legislative policy.”  

Here, after a lengthy examination of past cases 

defining trespass, the Court determined that it had 

“never departed from the inclusion of lack of consent 

or authorization in the definition of a trespass.” Thus, 

this definition “has become a well-established rule 

relating to property rights.” 

 

F. Governmental Liability and Sovereign 

Immunity 

 

1. Laverie v. Wetherbe, ___ S.W.3d ___ (Tex. 

2016)(12/9/16) 

 

 Texas Tech professor sued another for defamation 

alleging she said he had an inside track to be appointed 

as dean and that he used listening devices. Her motion 

for summary judgment asserting was denied because  
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she had not demonstrated the lack of her own personal 

motive. The Supreme Court reversed. “Government 

employees are not required to prove their subjective 

intent behind an allegedly tortious act in order to be 

dismissed from a suit pursuant to the Tort Claims Act’s 

election-of-remedies provision.” 

 Defendant “was entitled to dismissal when she 

furnished conclusive evidence she was acting within 

the scope of her employment; she need not have 

offered evidence of her motives for making the 

allegedly defamatory statements.” 

 “The Tort Claims Act provides a limited waiver of 

governmental immunity . . . and contains an election-

of-remedies provision intended to ‘force a plaintiff to 

decide at the outset whether an employee acted 

independently and is thus solely liable, or acted within 

the general scope of his or her employment such that 

the governmental unit is vicariously liable.’” This is 

required “‘to ‘reduc[e] the resources that the govern-

ment and its employees must use in defending 

redundant litigation and alternative theories of 

recovery.’’” “‘In waiving governmental immunity, the 

Legislature correspondingly sought to discourage or 

prevent recovery against an employee.’” “The function 

of the election-of-remedies provision . . . is not to 

adjudicate the underlying tort claim but to quickly 

dismiss government employees when the suit should be 

brought against their employer.” 

 A “defendant is entitled to dismissal upon proof 

that the plaintiff’s suit is (1) based on conduct within 

the scope of the defendant’s employment with a 

governmental unit and (2) could have been brought 

against the governmental unit under the Tort Claims 

Act.” The scope of employment means “‘being in or 

about the performance of a task lawfully assigned to an 

employee by competent authority.’” Subject intent is 

not “a necessary component of the scope-of-

employment analysis.” There is an “objective 

assessment.” 

 “We presume the Legislature knew of our 

longstanding approach to the scope-of-employment 

analysis and see nothing in the Tort Claims Act 

compelling a different approach.” 

 The scope-of-employment analysis is objective: 

“Is there a connection between the employee’s job 

duties and the alleged tortious conduct? The answer 

may be yes even if the employee performs negligently 

or is motivated by ulterior motives or personal animus 

so long as the conduct itself was pursuant to her job 

responsibilities.” Personal motivations do not change 

“job responsibilities.” 

 Requiring “proof of an employee’s subjective 

intent would burden government employees with 

proving a negative to attain dismissal; that is, that they 

acted without ulterior motives or animus.” 

 Here, responding to a provost’s question, and 

“bringing personnel complaints” to him were within 

her job duties. 

 

2. Byrdson Services, LLC v. South East Texas 

Regional Planning Commission, ___ S.W.3d ___ 

(Tex. 2016)(12/23/16) 

 

Contractor sued regional planning commission for 

payment due under a contract to provide homeowner 

repair services after a disaster. At issue was whether 

contractor’s suit fell under Chapter 271 of the Local 

Government Code’s waiver of governmental immunity 

for suits on contracts which, “among other things, 

provides ‘goods or services to the local governmental 

entity.’” 

Commission argued that the waiver did not apply 

because the contract was to provide repair services to 

homeowners, not to the commission itself. The Court 

held that the waiver did apply, because these were 

services that the commission was obligated to provide 

to homeowners itself under its contract with the State, 

and commission “relieved itself” of those obligations 

by contracting with contractor. Thus the contract 

“provided real and direct services to the Planning 

Commission that bring the agreements within chapter 

271.” 

 

3. In re City of Dallas, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 County and college filed a petition under TEX. R. 

CIV. P. 202 to investigate a potential claim against city. 

The Supreme Court granted mandamus requiring the 

county court “to first determine its jurisdiction” over 

the potential claim. 

 

4. City of Dallas v. Sanchez, 494 S.W.3d 722 (Tex. 

2016) 

 

 City failed to reconnect with disconnected 911 

caller reporting drug overdose of son, and then failed 

to arrive at scene, and plaintiff’s son died. City filed a 

motion to dismiss under TEX. R. CIV. P. 91a. The 

Supreme Court held that “governmental immunity is 

not waived and dismissal is required because the 

requisite causal nexus between the alleged condition 

and [plaintiff’s son’s] injury is lacking.” 

 Under TEX. R. CIV. P. 91a., whether “the 
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dismissal standard is satisfied depends ‘solely on the 

pleading of the cause of action.’” A motion to dismiss 

under TEX. R. CIV. P. 91a. has “been analogized to a 

plea to the jurisdiction, which requires a court to 

determine whether the pleadings allege facts 

demonstrating jurisdiction.” 

Governmental immunity is waived for an injury 

caused by a condition or use of personal or real 

property. For a waiver to occur, the “injury or death 

must be proximately caused by a condition or use of 

tangible personal or real property.” 

 “Proximate cause requires both ‘cause in fact and 

foreseeability.’ For a condition of property to be a 

cause in fact, the condition must ‘serve[] as ‘a 

substantial factor in causing the injury and without 

which the injury would not have occurred.’’ When a 

condition or use of property merely furnishes a 

circumstance ‘that makes the injury possible,’ the 

condition or use is not a substantial factor in causing 

the injury. To be a substantial factor, the condition or 

use of the property ‘must actually have caused the 

injury.’ . . . Thus, the use of property that simply 

hinders or delays treatment does not 

‘actually cause[] the injury’ and does not constitute a 

proximate cause of an injury.” 

Here, the “malfunction [of the 911 system] was 

too attenuated from the cause of [plaintiff’s son’s] 

death. . . . The alleged defect did not actually cause 

[his] death nor was his death ‘hastened or exacerbated’ 

by a telephone malfunction.” 

 

5. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. The Supreme Court ruled that they did not fail 

to exhaust administrative remedies; it also ruled that 

the employee had qualified immunity. 

 “Under the doctrine of qualified immunity, ‘courts 

may not award damages against a government official 

in his personal capacity unless ‘the official violated a 

statutory or constitutional right,’ and ‘the right was 

‘clearly established’ at the time of the challenged 

conduct.’’” The Fifth Circuit has repeatedly held “that 

there is “no Fourteenth Amendment ‘liberty interest’ or 

substantive due process right to be free from criminal 

prosecution unsupported by probable cause. . . .” Here, 

the employee had qualified immunity. 

 

 

 

6. Harris County Flood Control District v. Kerr, ___ 

S.W.3d ___ (Tex. 2016)(6/17/16) 

 

On rehearing, the Supreme Court withdrew its 

prior opinion in this inverse condemnation case, 485 

S.W.3d 1, and substituted this one, reversing its prior 

ruling. See infra. 

In this case, homeowners had sued county and 

flood control district for compensation for damage to 

their property from flooding, arguing that county’s 

approval of development and failure to adopt a flood 

mitigation plan while knowing that this would lead to 

flooding constituted a taking. 

“Only affirmative conduct by the government will 

support a takings claim.” “We have not recognized a 

takings claim for nonfeasance.” Here, district could not 

be liable for a taking for failing to implement a 

particular flood control plan, but instead could “derive, 

if at all, from the County’s affirmative acts of 

approving development.” 

A takings claim also requires specificity of intent. 

“The government must know that ‘a specific act is 

causing identifiable harm’ or know that ‘specific 

property damage is substantially certain to result from 

an authorized government action.’” “We have not 

recognized liability where the government only knows 

that someday, somewhere, its performance of a general 

governmental function, such as granting permits or 

approving plats, will result in damage to some 

unspecified parcel of land within its jurisdiction.” 

There is also a public use element to a takings 

claim. Here, that element was not satisfied because 

there was no evidence that county “ever had designs on 

the homeowners' particular properties, and intended to 

use those properties to accomplish specific flood-

control measures.” 

The Court declined to recognize a takings claim in 

these circumstances “in a manner that makes the 

government an insurer for all manner of natural 

disasters and inevitable man-made accidents.” 

“Accepting such a capacious approach to takings 

would endanger the ability of governments to finance 

and carry out their necessary functions, the basis for 

sovereign immunity.” 

 

7. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

 

 Law professor tripped on “an improperly secured  
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extension cord.” The Supreme Court ruled that the case 

was “a premises defect claim, and there is no evidence 

that UT had actual knowledge of the tripping hazard 

created by the cord’s position over the retaining wall 

and across the sidewalk.” 

  “Generally, ‘immunity from suit implicates 

courts’ subject-matter jurisdiction’ for lawsuits in 

which the state or certain governmental units have 

been sued, unless the state consents to suit. A state 

agency, such as UT, shares this governmental 

immunity. The state or governmental unit can be sued 

only if the Legislature waives immunity in ‘clear and 

unambiguous language.’ There are two distinct 

principles of sovereign immunity: immunity from suit 

and immunity from liability. . . . [A] governmental unit 

is immune from suit unless the Tort Claims Act 

expressly waives immunity, which it does in three 

areas when the statutory requirements are met: (1) use 

of publicly owned automobiles; (2) injuries arising out 

of a condition or use of tangible personal property; and 

(3) premises defects.” 

 “Whether a court has subject matter jurisdiction is 

a question of law, properly asserted in a plea to the 

jurisdiction. ‘Whether a pleader has alleged facts that 

affirmatively demonstrate a trial court’s subject matter 

jurisdiction is a question of law reviewed de novo.’ 

Generally, the standard mirrors that of a summary 

judgment. . . . ‘[I]f the plaintiffs’ factual allegations are 

challenged with supporting evidence necessary to 

consideration of the plea to the jurisdiction, to avoid 

dismissal plaintiffs must raise at least a genuine issue 

of material fact to overcome the challenge to the trial 

court’s subject matter jurisdiction.’ When the evidence 

submitted to support the plea implicates the merits of 

the case, we take as true all evidence favorable to the 

plaintiff, indulging every reasonable inference and 

resolving any doubts in the plaintiff’s favor.” 

 The act imposes different duties depending upon 

whether the claim is “‘a condition or use of tangible 

personal property’” versus one based on a “‘premises 

defect.’” “If the claim ‘arises from a premise defect, 

the governmental unit owes to the claimant only the 

duty that a private person owes to a licensee on private 

property.’ The duty owed to a licensee on private 

property requires that ‘a landowner not injure a 

licensee by willful, wanton or grossly negligent 

conduct, and that the owner use ordinary care either to 

warn a licensee of, or to make reasonably safe, a 

dangerous condition of which the owner is aware and 

the licensee is not.’” “Whether a claim is based on a 

premises defect is a legal question.” And, a “claim 

can[not] be both a premises defect claim and a claim 

relating to a condition or use of tangible property.” 

“Miranda made clear that a claim for a condition or 

use of real property is a premises defect claim under 

the Tort Claims Act. . . .” This “Court . . . has 

consistently treated slip/trip-and-fall cases as . . . 

premises defects” cases. 

 A “plaintiff cannot plead around the heightened 

standard for premises defects, which requires proof of 

additional elements such as actual knowledge, by 

casting his claim instead as one for a condition or use 

of tangible personal property.” 

Because the Tort Claims Act “ostensibly 

incorporates common law principles by using the term 

‘premises defect,’ . . . [w]e therefore look to the 

common law premises defect cause of action for 

guidance. . . .” 

The common law recognizes “two subspecies of 

negligence: causes of action for premises liability and 

negligent activity. ‘We have recognized that negligent 

activity encompasses a malfeasance theory based on 

affirmative, contemporaneous conduct by the owner 

that caused the injury, while premises liability 

encompasses a nonfeasance theory based on the 

owner’s failure to take measures to make the property 

safe.’ When distinguishing between a negligent activity 

and a premises defect, this Court has focused on 

whether the injury occurred by or as a 

contemporaneous result of the activity itself—a 

negligent activity—or rather by a condition created by 

the activity—a premises defect.” Under the Tort 

Claims Act, “the dangerous condition upon which a 

premises defect claim is based may be created by an 

item of tangible personal property. The distinction lies 

in whether it is the actual use or condition of the 

tangible personal property itself that allegedly caused 

the injury, or whether it is a condition of real 

property—created by an item of tangible personal 

property—that allegedly caused the injury.”  

 To “state a ‘use’ of tangible personal property 

claim under the Tort Claims Act, the injury must be 

contemporaneous with the use of the tangible personal 

property. . . .” A “governmental unit “does not ‘use’ 

tangible personal property . . . by merely providing, 

furnishing, or allowing . . . access to it.’” The 

distinction is whether “the tangible personal property 

itself caused the injury, or whether the tangible 

personal property created the dangerous real-property 

condition, making it a premises defect.” 

 Here, the “injury did not result from the use of 

tangible personal property because a UT employee was 

not putting or bringing the cord into action or service 

at the time of the injury.” When “an item of tangible 
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personal property creates a condition of real property 

that results in a slip/trip-and-fall injury, it is . . . a 

premises defect cause of action.” 

 “Absent willful, wanton, or grossly negligent 

conduct, a licensee must prove the following elements 

to establish the breach of duty owed to him: ‘(1) a 

condition of the premises created an unreasonable risk 

of harm to the licensee; (2) the owner actually knew of 

the condition; (3) the licensee did not actually know of 

the condition; (4) the owner failed to exercise ordinary 

care to protect the licensee from danger; (5) the 

owner’s failure was a proximate cause of injury to the 

licensee.’” 

“‘Actual knowledge, rather than constructive 

knowledge of the dangerous condition is required.’” 

The “licensee must show that the owner actually knew 

of the ‘dangerous condition at the time of the accident, 

not merely of the possibility that a dangerous condition 

c[ould] develop over time.’ Hypothetical knowledge 

will not suffice. Additionally, that the owner could 

have done more to warn the licensee is not direct 

evidence to show that the owner had actual knowledge 

of the dangerous condition.” Courts “‘generally 

consider whether the premises owner has received 

reports of prior injuries or reports of the potential 

danger presented by the condition.’” 

 Here, the issue is not who initially placed the 

cord, it is “whether UT had actual knowledge of the 

dangerous condition created by the cord’s position at 

the time of Sampson’s fall. . . .” “While circumstantial 

evidence can establish actual knowledge, such 

evidence must ‘‘either directly or by reasonable 

inference’ support that conclusion.’ An inference is not 

reasonable if premised on mere suspicion—‘some 

suspicion linked to other suspicion produces only more 

suspicion, which is not the same as some evidence.’” 

 Evidence “‘that an owner or occupier knew of a 

safer, feasible alternative design, without more, is not 

evidence that the owner knew . . . that a condition on 

its premises created an unreasonable risk of harm.’ 

Despite the evidence of prior falls, employees in the 

area, and a feasible, safer alternative design, we held 

[in City of Dallas v. Thompson] that the plaintiff failed 

to present any evidence of the City’s actual knowledge 

of the protruding coverplate.” Here, awareness “‘of a 

potential problem [with the cord] is not actual 

knowledge of an existing danger.’” “‘Actual 

knowledge requires knowledge that the dangerous 

condition existed at the time of the accident, as 

opposed to constructive knowledge which can be 

established by facts or inferences that a dangerous 

condition could develop over time.’” 

8. Wheelabrator Air Pollution Control, Inc. v. City of 

San Antonio, 489 S.W.3d 448 (Tex. 2016) 

  

Contractor sued municipally-owned electric and 

gas utility for breach of a construction contract, 

seeking damages and attorney’s fees. Following 

Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016), the Supreme Court held that 

utility “was performing a proprietary function and 

[was] therefore not immune from suit based on 

governmental immunity . . . even in the contract-claims 

context.” The Court additionally held that contractor’s 

“claim for attorney’s fees does not implicate 

immunity.” 

“Just as the nature of governmental immunity 

does not ‘inherently limit[] the [proprietary-

governmental] dichotomy’s application to tort claims,’ 

it likewise does not inherently preclude a claim for 

attorney’s fees from a breach-of-contract claim arising 

from a proprietary function.” 

 

9. Wasson Interests, Ltd. v. City of Jacksonville, 489 

S.W.3d 427 (Tex. 2016) 

 

City leased land to plaintiff who filed a 

declaratory judgment action concerning the lease. The 

Supreme Court ruled that city did not have immunity. 

“[S]overeign immunity does not imbue a city with 

derivative immunity when it performs proprietary 

functions . . . [viz. when] the city acts of its own 

volition for its own benefit and not as a branch of the 

state. We therefore hold that the common-law 

distinction between governmental and proprietary 

acts—known as the proprietary-governmental 

dichotomy—applies in the contract-claims context just 

as it does in the tort-claims context.” 

“Texas is inviolably sovereign . . . [which is] 

inherent in its statehood.” “Political subdivisions of the 

state—such as counties, municipalities, and school 

districts—share in the state’s inherent immunity.” 

“[S]overeign immunity as it applies to such political 

subdivisions—referred to as governmental immunity—

[involves a distinction] . . . between those acts 

performed as a branch of the state and those acts 

performed in a proprietary, non-governmental 

capacity.” A “‘municipality’s immunity extends only 

as far as the state’s but no further,’” and does not 

shield it from torts committed during proprietary 

functions. Footnote 3: While cities may have 

proprietary functions, “counties [and] school districts 

‘perform[] no proprietary functions. . . .’” 

A city does not “have immunity from suit for 
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proprietary acts.” Acts “performed as part of a city’s 

proprietary function do not implicate the state’s 

immunity . . . [because] they are not performed under 

the authority, or for the benefit, of the sovereign.”  

Footnote 4: “When the government contracts with 

private citizens, it waives immunity from liability, but 

not its immunity from suit.” 

The purposes of “immunity have changed over 

time.” It went from “the King can do no wrong” to the 

dignity of the state, to a protection of the treasury by 

“‘shield[ing] the public from the costs and 

consequences of improvident actions of their 

governments.’” 

The judiciary defines sovereign immunity and its 

boundaries.  Then, it will “defer to the sovereign will 

of the state . . . for any waiver of already existing 

immunity.” The will of the people “‘is expressed in the 

Constitution and laws of the State,’ and thus ‘to waive 

immunity, consent to suit must ordinarily be found in a 

constitutional provision or legislative enactment.’” The 

Court ordinarily defers “to the Legislature to waive 

sovereign immunity from suit, because this allows the 

Legislature to protect its policymaking function.” 

When “a government officer acts ultra vires, 

immunity does not protect his acts . . . is because acts 

done ‘without legal authority’ are not done as a branch 

of the state.” 

Cities, like other political subdivisions, are not 

“‘sovereign entities.’” Footnote 8: “This is true for 

both home-rule and general-law cities.” 

“The judiciary determines the applicability of 

immunity in the first instance and delineates its 

boundaries. If immunity is applicable, then the 

judiciary defers to the legislature to waive such 

immunity.” 

Abrogation of common law is disfavored, and 

Chapter 271 does not abrogate the governmental-

proprietary dichotomy. The dichotomy is used to 

determine if immunity exists, and Chapter 271 to 

determine if an existing immunity is waived. 

The “constitution authorizes the legislature to 

‘define . . . functions . . . that are . . . governmental and 

those that are proprietary. . . . [T]he TTCA generally 

defines governmental functions as those ‘that are 

enjoined on a municipality by law and are given it by 

the state as part of the state’s sovereignty. . . .’ It then 

provides a non-exhaustive list, enumerating thirty-six 

legislatively-defined governmental functions. 

Proprietary functions . . . are generally defined by the 

TTCA as ‘those functions that a municipality may, in its 

discretion, perform in the interest of the inhabitants of 

the municipality. . . .’” The definitions can guide 

contract claims as well as tort claims. 

 

10. Houston Belt & Terminal Railway Co. v. City of 

Houston, 487 S.W.3d 154 (Tex. 2016) 

 

City ordinance authorized city’s director of public 

works and engineering to charge drainage fees to the 

owners of “benefitted properties” based on the area of 

“impervious surface” on the property. Railroads sued 

city and director, challenging director’s determination 

that all of their property in the city was “benefitted 

property” and that nearly the entire surface of their 

properties was “impervious surface.” Railroads alleged 

ultra vires claims and seek injunctive relief, arguing 

that director acted outside his authority under the 

ordinance. City filed plea to the jurisdiction as to 

railroads’ ultra vires claims based on governmental 

immunity. 

“[W]hile governmental immunity provides broad 

protection to the state and its officers, it does not bar a 

suit against a government officer for acting outside his 

authority—i.e., an ultra vires suit.” “‘To fall within 

this ultra vires exception,’ however, ‘a suit must not 

complain of a government officer’s exercise of 

discretion, but rather must allege, and ultimately prove, 

that the officer acted without legal authority or failed to 

perform a purely ministerial act.’” 

The Supreme Court clarified the principle 

developed in its recent cases addressing the ultra vires 

exception to governmental immunity—City of El Paso 

v. Heinrich, Tex. Parks & Wildlife Department v. 

Sawyer Trust, and Klumb v. Houston Municipal 

Employees Pension System—which “affirm that while 

the protections of governmental immunity remain 

robust, they are not absolute.” “[G]overnmental 

immunity protects exercises of discretion, but when an 

officer acts beyond his granted discretion—in other 

words, when he acts without legal authority—his acts 

are not protected.” “[T]he principle arising out of 

Heinrich and its progeny is that governmental 

immunity bars suits complaining of an exercise of 

absolute discretion but not suits complaining of either 

an officer’s failure to perform a ministerial act or an 

officer’s exercise of judgment or limited discretion 

without reference to or in conflict with the constraints 

of the law authorizing the official to act. Only when 

such absolute discretion—free decision-making 

without any constraints—is granted are ultra vires suits 

absolutely barred. And, as a general rule, ‘a public 

officer has no discretion or authority to misinterpret the 

law.’” 

Here, the ordinance, which charged director with 
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“‘administration of [the ordinance],’” “‘does not 

contain any language indicating—even if the director 

has the authority to make [benefitted property 

determinations—that he personally decides which 

properties are “benefitted.”’” Instead, director’s 

“authority here [was] explicitly limited” to 

administration of “the ordinance ‘in accordance with 

and subject to [its] provisions,’” with “no language in 

the ordinance grant[ing] [director] discretion to 

interpret” the “expressly define[d]” term, “benefitted 

property.” “Accordingly,” director “[did] not have 

authority” to determine what is “benefitted property” in 

a way that conflicts with the ordinance, and railroads 

asserted a viable ultra vires claim that director acted 

“without legal authority.” 

Likewise, while the ordinance granted director 

authority to determine the area of “impervious surface” 

on a “benefitted property,” his discretion in making 

this determination was likewise not absolute because 

the ordinance expressly defines the term “impervious 

surface” and “lays out the specific types of data 

[director] may use in his determination.” Because 

railroads alleged that the data used by director did not 

meet the standard required by the ordinance, railroads 

sufficiently pled a claim that director “acted ultra vires 

in determining the impervious surface of their 

properties. 

 

11. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

  

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

The trial court denied the Commission’s request for an 

instruction on its asserted statutory good-faith defense 

under TEX. NAT. RES. CODE § 89.045. The jury found 

for lessee on its breach of contract claim. The Supreme 

Court reversed and remanded for a new trial, holding 

that the failure to submit a jury question on the good- 

 

faith defense was error. 

The legislative resolution granting permission to 

sue did not preclude the Commission from asserting a 

good-faith defense. TEX. CIV. PRAC. & REM. CODE § 

107.002 does not permit the legislature to “waive any 

defense of law or fact ‘except the defense of immunity 

from suit without legislative permission.’” While “[t]he 

Commission’s immunity from suit is a jurisdictional 

component of its sovereign immunity and exists under 

common law unless expressly waived by statute,” the 

good-faith defense under TEX. NAT. RES. CODE § 

89.045 “provides a statutory affirmative defense to 

liability” that is “distinct from and independent of the 

Commission’s common-law immunity from suit.” 

Under TEX. NAT. RES. CODE § 89.045, “‘[t]he 

commission and its employees and agents, the 

operator, and the non-operator are not liable for any 

damages that may occur as a result of acts done or 

omitted to be done by them or each of them in a good-

faith effort to carry out’ Chapter 89” of the Natural 

Resources Code. The application of the good-faith 

defense is not limited to acts that involve discretion. 

The statute’s “language is broad, foreclosing liability 

for ‘any damages’ resulting from acts or omissions ‘in 

a good-faith effort to carry out’ Chapter 89.” The 

common-law official immunity doctrine, which is 

limited to discretionary acts, “has no bearing on our 

interpretation of an independent, unrelated statute.” 

Additionally, it “is not limited to tort actions,” and 

applies to breach of contract actions.  

The statutory good-faith defense does not include 

a standard of objective reasonableness. “The statute 

does not define ‘good-faith’ or ‘good-faith effort.’” 

“An undefined statutory term is given its ordinary 

meaning unless ‘a different or more precise definition 

is apparent from the term’s use in the context of the 

statute.’” The common definitions of ‘good-faith’ 

“focus overwhelmingly on subjective state of mind.” 

Thus “good-faith effort to carry out Chapter 89 

requires conduct that is honest in fact and is free of 

both improper motive and willful ignorance of the facts 

at hand.” Here, there was a fact question as to whether 

the Commission’s conduct was a “good-faith effort,” 

and the trial court’s failure to submit a jury question on 

this defense was error. 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 
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12. Texas Department of Public Safety v. Bonilla, 481 

S.W.3d 640 (Tex. 2015) 

 

A DPS trooper chasing a reckless driver crashed 

into a citizen at an intersection. The Supreme Court 

ruled that the driver met the good-faith standard, 

despite the absence of direct summary judgment, and 

thus was immune, meaning that the government was 

immune. 

 Footnote 2: “‘When official immunity shields a 

governmental employee from liability, sovereign 

immunity shields the governmental employer from 

vicarious liability.’” 

 “Official immunity is an affirmative defense that 

protects a governmental employee from personal 

liability and, in doing so, preserves a governmental 

employer’s sovereign immunity from suit for vicarious 

liability. A governmental employee is entitled to 

official immunity for the good faith performance of 

discretionary duties within the scope of the employee’s 

authority.” 

“Good faith is a test of objective legal 

reasonableness. As we have consistently held, a law 

enforcement officer can obtain summary judgment in a 

pursuit or emergency-response case by proving that a 

reasonably prudent officer, under the same or similar 

circumstances, could have believed the need for the 

officer’s actions outweighed a clear risk of harm to the 

public from those actions. ‘Need’ refers to the urgency 

of the circumstances requiring police intervention, 

while ‘risk’ refers to the countervailing public safety 

concerns.” 

 Footnote 8: In “arrest cases, good faith exists if ‘a 

reasonably prudent officer, under the same or similar 

circumstances, could have believed that his conduct 

was justified based on the information he possessed 

when the conduct occurred.’” 

When there is summary judgment “evidence of 

good faith, that element of the official-immunity 

defense is established unless the plaintiff shows that no 

reasonable person in the officer’s position could have 

thought the facts justified the officer’s actions.” The 

“the good-faith standard is analogous to an abuse-of-

discretion standard that protects ‘all but the plainly 

incompetent or those who knowingly violate the 

law.’’’ The key is “what a reasonable officer could 

have believed. . . .” 

“Evidence of an officer’s good faith must be 

substantiated with facts showing the officer assessed 

both the need to apprehend the suspect and the risk of 

harm to the public.” The “evidence must . . . show the 

officer assessed the availability of any alternative 

course of action.” 

The government’s proof did not mention 

alternatives. But, “[m]agic words are not required to 

establish that a law-enforcement officer considered the 

need/risk balancing factors. Summary judgment on 

official immunity requires that a movant establish facts 

upon which the court could base its legal conclusion, 

but no particular words are required.” Although the 

trooper did not mention “alternatives,” the Court said 

the evidence here showed that alternatives were 

considered. 

 

13. Cascos v. Tarrant County Democratic Party, 473 

S.W.3d 780 (Tex. 2015) 

 

Political party applied for state funds under TEX. 

ELEC. CODE § 173.001, .081-.085, which allowed for 

reimbursement of a party’s expenses connected with 

administering primary elections, to reimburse legal 

fees incurred to defend its candidate from an eligibility 

challenge filed by the candidate’s general election 

opponent after the primary election. The party argued it 

was eligible for reimbursement even though the 

expenses were incurred after the primary election 

because the challenge was based on its candidate’s 

alleged constitutional ineligibility to appear on the 

primary ballot. The secretary denied the application for 

reimbursement, and the party sued the secretary to 

appeal the decision. 

The secretary argued for the first time on appeal 

for dismissal on sovereign-immunity grounds because 

the party failed to establish at trial that it had timely 

filed an estimate of its expenses under TEX. ELEC. 

CODE § 173.081(a), which it claimed was a 

jurisdictional pre-requisite. In order to expedite trial, 

however, the secretary had agreed not to challenge 

reimbursement on timeliness grounds in the trial court, 

and the parties agreed to try the case on stipulated 

facts, which did not include a stipulation that an 

estimate had been timely filed. “While the burden is 

ordinarily on the plaintiff to affirmatively establish 

jurisdiction,” the Supreme Court “decline[d] to dismiss 

the case on such tenuous grounds” when “the 

underlying jurisdictional fact here . . . was not in 

dispute at trial.” The secretary never filed a plea to the 

jurisdiction but rather asserted sovereign immunity 

“only as an affirmative defense in his answer, an 

indication that the secretary viewed his immunity in 

the trial court as extending to liability [which is an 

affirmative defense] rather than to suit [which is 

jurisdictional].” 
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14. Lawson v. City of Diboll, 472 S.W.3d 667 (Tex. 

2015) 

 

 As spectator left a youth softball game, she 

tripped on a pipe. Following University of Texas at 

Arlington v. Williams, 459 S.W.3d 48 (Tex. 2015), the 

Supreme Court ruled that “the recreational use statute 

is inapplicable to spectators at outdoor competitive-

sporting events.”  

 The “recreational use statute, . . . raises the 

liability standard required to trigger the Texas Tort 

Claims Act’s immunity waiver in premises-defect 

cases involving lands opened to the public for 

‘recreation.’” 

“In Williams, we held that neither watching a 

competitive-sporting event nor related acts of egress 

are encompassed in the recreational use statute’s 

definition of ‘recreation.’” Gathering “‘together . . . to 

cheer a soccer team is not to remove oneself from 

human habitation but to embrace it; it is not the pursuit 

of nature but rather the celebration of organized human 

activity.’ The [statute’s] catchall provision did not 

encompass the act of spectating at a competitive-

sporting event ‘[b]ecause the outdoors and nature are 

not integral to the enjoyment of [that] activity and 

because [that] activity is unlike the others the statute 

[expressly] uses to define ‘recreation.’’” 

 

15. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

 

Deaf inmates brought ultra vires claim against 

prison director for failure to make accommodations. 

Determining that a prison is not a “public facility,” the 

Supreme Court ruled the suit should be dismissed for 

want of prosecution “[b]ecause the inmates did not 

plead or claim the Legislature waived the Director’s 

sovereign immunity and there was no ultra vires 

exception. . . .” 

The Human Resources Code requires reasonable 

accommodations for disabled persons so they can use a 

“public facility,” which includes a “public building.” 

Footnote 4: An interlocutory appeal was rendered 

moot when the trial court ruled on plaintiffs’ motion 

for a permanent injunction. 

“A plaintiff who sues the State must demonstrate 

that the State has consented to the suit; otherwise the 

suit is barred by sovereign immunity. . . . But an ultra 

vires claim is directed toward determining or 

protecting a party’s rights against a state official acting 

without legal or statutory authority, and is not barred 

by sovereign immunity. To fall within this ultra vires 

exception, a plaintiff must allege and prove that the 

state official acted without legal authority or failed to 

perform a ministerial act.” 

Here, “construing the term ‘public facility’ to 

include prisons does not reflect legislative intent as 

expressed in the term’s definition and the statute as a 

whole.” 

In this case, the “the Legislature used the term 

“public” to indicate a status of openness and 

accessibility, and not a public use.” 

If the Legislature wants to include prisons, it can 

amend the act. 

 

16. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“Sovereign immunity implicates a trial court’s 

jurisdiction, and, when it applies, precludes suit against 

a governmental entity. . . . [But it is] inapplicable when 

a suit challenges the constitutionality of a statute and 

seeks only equitable relief.” 

“[U]tra vires actions may not be brought against a 

governmental unit, but must be brought against the 

allegedly responsible government actor in his official 

capacity.” 

 

17. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

 Suit by survivors of victims who drowned at the 

Texas City Dike. The Supreme Court ruled that the city 

was immune because there was no evidence of gross 

negligence: “[T]here is no evidence . . . that Texas City 

possessed actual, subjective awareness that the 

combined effect of the Dike’s size and location, along 

with the deposition of fine-grained sediment, altered 

the natural conditions in the water at the beach. There 

is likewise no evidence that Texas City knew about or 

appreciated the gravity of any danger created by the 

combined effect of man-made and natural conditions in 

the water at the beach.”  

 “Absent a valid statutory or constitutional waiver, 

trial courts lack subject-matter jurisdiction to 

adjudicate lawsuits against municipalities. The [TTCA] 

waives immunity from suit but only ‘to the extent of 

liability created by” the Act. 

 “The Tort Claims Act generally waives 

governmental immunity in premises liability cases 

when a governmental unit breaches the duty of care 

that a private party would owe to a licensee. If 
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premises are open to the public for recreational 

activities, however, the recreational use statute elevates 

the burden . . . by classifying recreational users as 

trespassers and requiring proof of gross negligence, 

malicious intent, or bad faith. . . . [L]andowners owe a 

duty to warn or protect recreational users when 

artificial conditions create dangerous conditions that 

are not open and obvious, but have no duty to warn or 

protect against conditions that are open or inherent, and 

thus obvious, regardless of whether such conditions are 

naturally or artificially created.” 

 When “gross negligence is alleged, immunity is 

waived only if the governmental entity (1) knew about 

a condition of the property giving rise to an extreme 

degree of risk and (2) proceeded with conscious 

indifference to the rights, safety, or 

welfare of others.” With the recreational use statute, 

“gross negligence has both objective and subjective 

components: 

(1) viewed objectively from the standpoint of 

the actor at the time of its occurrence, the act 

or omission involves an extreme degree of 

risk, considering the probability and magnitude 

of the potential harm to others; and 

(2) the actor has actual, subjective awareness 

of the risk involved, but nevertheless proceeds 

with conscious indifference to the rights, 

safety, or welfare of others.” 

Here, the city had no subjective awareness. “‘When the 

evidence offered to prove a vital fact is so weak as to 

do no more than create a mere surmise or suspicion of 

its existence, the evidence is no more than a scintilla 

and, in legal effect, is no evidence.’” “No knowledge 

of the particular risk alleged can be inferred from mere 

knowledge that marine activities are inherently 

dangerous and can be affected by variable conditions.” 

 “Whether subject-matter jurisdiction exists is a 

question of law that can be challenged . . . by a plea to 

the jurisdiction. We review de novo the disposition of 

Texas City’s jurisdictional plea. Because we address a 

plea to the jurisdiction in which disputed evidence 

implicates both the court’s subject-matter jurisdiction 

and the merits of the case, we consider relevant 

evidence submitted by the parties to determine if a fact 

issue exists. We take as true all evidence favorable to 

the nonmovant, indulge every reasonable inference, 

and resolve any doubts in the nonmovant’s favor. If the 

evidence creates a fact question regarding jurisdiction, 

the plea must be denied pending resolution of the fact 

issue by the fact finder. If the evidence fails to raise a 

question of fact, however, the plea to the jurisdiction 

must be granted as a matter of law.” 

 Regarding recreational use, there exists a “duty 

when an artificial condition created a risk of harm that 

was latent and not so inherent in the recreational use 

that it could reasonably be anticipated. . . . [W]e have 

declined to impose a duty for premises conditions that 

are open and obvious, regardless of whether such 

conditions are artificial or naturally occurring.” 

 

18. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

 

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes. Government filed a plea 

to the jurisdiction. The Supreme Court ruled that, 

“[b]ecause the homeowners presented evidence that the 

government entities knew unmitigated development 

would lead to flooding, that they approved 

development without appropriately mitigating it, and 

that this caused the flooding, we conclude that the 

homeowners have raised a fact issue as to their claim.” 

 TEX. CONST. Art. I, § 17 provides: “‘No person’s 

property shall be taken, damaged or destroyed for or 

applied to public use without adequate compensation 

being made.’” 

 “Those seeking recovery for a taking must prove 

the government ‘intentionally took or damaged their 

property for public use, or was substantially certain 

that would be the result.’ Sovereign immunity does not 

shield the government from liability for compensation 

under the takings clause. To defeat the government 

entities’ plea to the jurisdiction, the homeowners need 

only raise a fact issue. . . . [The] plea to the jurisdiction 

procedure ‘mirrors’ our summary judgment 

practice. . . . While determining whether [homeowners] 

have met [their] burden, we take as true all evidence 

favorable to the nonmovant, indulging every 

reasonable inference and resolving any doubts in the 

nonmovant’s favor.” 

 “In a takings case, ‘the requisite intent is present 

when a governmental entity knows that a specific act is 

causing identifiable harm or knows that the harm is 

substantially certain to result.’” It “cannot rest on the 

mere negligence of the government.” 

 Recurrence of floods is probative of extent of a 

taking and causation. Here, there were conflicting 

expert opinions, and thus a fact issue. 

 Moreover, at “least some evidence exists that in 

approving new development and drainage plans 

causing flooding, the entities’ were acting for a public 

use.” 
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19. Molina v. Alvarado, 463 S.W.3d 867 (Tex. 2015) 

 

 Plaintiff sued governmental unit, defendant’s 

employer, alleging that defendant was intoxicated and 

that he was in the course of employment. Later, 

plaintiff amended and added defendant, and pleaded in 

the alternative that defendant was not acting in the 

course of employment. Defendant claimed immunity. 

The Supreme Court ruled that, under the election-of-

remedies provision of the Tort Claims Act, defendant 

“was immune from suit.” 

 “‘Generally, however, public employees may 

assert official immunity from suit arising from the 

performance of their (1) discretionary duties in (2) 

good faith as long as they are (3) acting within the 

scope of their authority.’” 

 The “TCA’s election-of-remedies provision, 

section 101.106, effectively conditions the immunity 

waiver on the plaintiff’s forfeiture of any negligence 

claims against the employee in his individual 

capacity.”  

 “Once the plaintiff elects to sue either the 

employee in his individual capacity or the 

governmental unit, subsection (a) or (b) will 

“immediately and forever” bar him from subsequently 

electing to sue the other regarding the same subject 

matter.” 

 “A suit based on such conduct is not a suit against 

the employee; it is, ‘in all but name only, a suit against 

the governmental unit.’ Conversely, suits against an 

employee based on conduct outside the scope of 

employment are suits against an employee in his 

individual capacity and seek personal liability.” 

 “When the suit is considered to be one against the 

employee in his official capacity, ‘subsection (f) 

provides the TTCA plaintiff a window to amend his 

pleadings to substitute the governmental unit before the 

court dismisses the suit against the employee.’” 

 “The election-of-remedies provision therefore 

‘force[s] a plaintiff to decide at the outset whether an 

employee acted independently . . . or acted within the 

general scope of his or her employment.’” 

 “In light of subsection (f), a suit brought against a 

governmental employee may or may not be a suit 

against the governmental unit. Nothing in section 

101.106, however, suggests that a suit against a 

governmental unit is potentially a suit against the 

employee in his individual capacity. Because [plaintiff] 

has already sued the governmental unit, he has no need 

of the window to amend his pleadings in subsection (f), 

which exists to allow plaintiffs to substitute the 

governmental unit.” 

 “If at the time [plaintiff] filed suit he possessed 

insufficient information to determine whether 

[defendant] was acting within the scope of his 

employment, the prudent choice would have been to 

sue [defendant], and await a factual resolution of that 

question. Because [plaintiff] did not do so, he 

essentially chose his defendant before being required to 

do so by the election-of-remedies provision.” 

 

20. William Marsh Rice University v. Refaey, 459 

S.W.3d 590 (Tex. 2015) 

 

 After seeing plaintiff kissing across the street 

from campus, private university policeman chased and 

captured him. All criminal charges were later dropped, 

and plaintiff sued school and officer. After a motion 

for summary judgment on immunity was denied, 

school and officer filed an interlocutory appeal. The 

Supreme Court ruled that a statute vesting private 

university police with the privileges of peace officers 

“includes the ability to pursue an interlocutory appeal 

under section 51.014(a)(5).” Moreover, the school may 

also appeal because “an employer may rely on its 

employee’s assertion of immunity for purposes of 

invoking interlocutory appellate jurisdiction under 

section 51.014(a)(5).” 

 “Section 51.014(a)(5) allows a person to appeal an 

interlocutory order of a district court that ‘denies a 

motion for summary judgment that is based on an 

assertion of immunity by an individual who is an 

officer or employee of the state or a political 

subdivision of the state.’” Here, the argument was 

whether the policeman was an “officer.” 

 Rice is a private school. The Education Code 

allows private colleges to hire policemen, and confers 

upon it the privileges of peace officers when they are 

on the campus, performing duties consistent with the 

education mission, or are assisting other law 

enforcement. These policemen take the same oath as 

peace officers. 

 “This case is distinguishable from Klein 

[involving doctors of a private teaching hospital that 

qualified as a state agency] because no applicable 

statute treats Rice University or its police force like a 

state agency, and hence, no statutory device can make 

Officer Spears qualify as a state employee under 

section 51.014(a)(5).” 

The term “officer” is not defined. But the meaning 

of “officer” under various statutes “demonstrates that 

the Legislature considers private university peace 

officers to be ‘officers’ for certain purposes.” “We 

conclude that the ‘officer . . . of the state’ language in 
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section 51.014(a)(5) applies to private university peace 

officers.” They have “the authority to enforce state law 

and a duty to preserve the peace, which benefits a 

public purpose.” 

 

21. San Antonio Water System v. Nicholas, 461 

S.W.3d 131 (Tex. 2015) 

 

 After plaintiff was terminated, she sued her 

employer, a governmental agency, contending she was 

terminated for opposing a discriminatory practice when 

a manager asked female employees to lunch several 

times. A jury awarded her nearly $1M. The Supreme 

Court ruled that “no reasonable person could have 

believed the invitations gave rise to an actionable 

sexual harassment claim. Accordingly, [plaintiff] did 

not engage in a protected activity under the TCHRA 

when she confronted the vice president about his 

behavior.” Accordingly, immunity was not waived. 

 A “governmental entity . . . is generally immune 

from suit. However, the Legislature has waived 

immunity for claims . . . under the TCHRA. But that 

waiver extends only ‘to those suits where the plaintiff 

actually alleges a violation of the TCHRA by pleading 

facts that state a claim thereunder.’ Accordingly, a 

plaintiff must state a claim for conduct that would 

violate the TCHRA.” 

 Initially, plaintiff must plead the elements of a 

cause of action so the court can determined whether 

she has properly alleged a TCHRA violation. “But once 

a case has been fully tried on the merits, the prima 

facie case [standard] is no longer relevant. . . . Instead, 

we simply ‘inquire whether the evidence is legally 

sufficient to support the jury’s ultimate finding.’” A 

“failure to prove the elements of a TCHRA claim 

deprives the trial court of jurisdiction.” 

 The governmental unit failed to present a legal-

sufficiency challenge contending plaintiff had no 

reasonable belief she engaged in protected activity, 

instead only making a factual-sufficiency challenge. 

But, “the point is nonetheless appropriately before this 

Court because it implicates [the governmental unit’s] 

immunity from suit.” “[J]urisdictional arguments 

concerning immunity cannot be waived.” 

“Sovereign immunity can be waived only by 

statute. . . . Charge error cannot confer jurisdiction 

where none exists.” 

 

22. Brown & Gay Engineering, Inc. v. Olivares, 461 

S.W.3d 117 (Tex. 2015) 

 

Motorist was killed in a head-on collision with a 

wrong-way drunk driver who entered an exit ramp of a 

toll road. Motorist’s family sued private engineering 

contractor who designed and maintained the toll road 

on behalf of toll road authority, alleging that 

engineering company had failed to install sufficient 

signage on the exit ramp to warn off the drunk driver. 

Contractor filed a plea to the jurisdiction, arguing that 

it was an employee of toll road authority and thus 

entitled to sovereign immunity. 

Although sovereign immunity’s “origins lie in the 

antiquated ‘feudal fiction that ‘the King can do no 

wrong’’ modern-day justifications revolve around 

protecting the public treasury,” and “preventing the 

judiciary from interfering with the Legislature’s 

prerogative to allocate tax dollars.” However, “this 

benefit comes [with] a significant cost, . . . plac[ing] 

the burden of shouldering [the costs and consequences 

of the government’s improvident acts] on injured 

individuals.” 

While the parties cited statutes either conferring 

or disclaiming immunity for other types of government 

contractors—such as operators of private prisons or 

contractors of regional transportation authorities—

those statutes could not be inferred to either grant or 

foreclose the application of sovereign immunity in this 

case. While waiver of sovereign immunity is the 

prerogative of the Legislature, the sovereign immunity 

in the first instance “is a common-law creation, and ‘it 

remains the judiciary’s responsibility to define the 

boundaries of the . . . doctrine and to determine under 

what circumstances sovereign immunity exists in the 

first instance.”’ Thus, “the absence of a statutory grant 

of immunity is irrelevant to whether . . . the boundaries 

of sovereign immunity encompass” government 

contractors. 

Granting sovereign immunity to a private 

contractor such as the one in this case does not serve 

“the legitimate purposes that justify this otherwise 

harsh doctrine.” “[E]ven assuming that holding private 

entities liable for their own negligence in fact makes 

contracting with those entities more expensive for the 

government,” “[s]overeign immunity has never been 

defended as a mechanism to avoid any and all 

increases in public expenditures.” “Rather, it was 

designed to guard against the ‘unforeseen 

expenditures’” of defending lawsuits and paying 

judgments. “Immunizing a private contractor in no way 

furthers this rationale.” 

While contractors have been held immune for 

conduct “effectively attributed to the government” and 

subject to “the government’s right to control,” such 

control was “utterly absent here.” While some degree 
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of government control may be sufficient to extend the 

government’s immunity to a private party, the absence 

of “control is determinative.” Here, because contractor 

“was an independent contractor with discretion to 

design [the toll road’s] signage and road layouts,” it 

was not entitled to the protection of sovereign 

immunity. 

 

23. Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 

2015) 

 

Plaintiffs requested documents about traffic light 

cameras. The city supplied some, but requested an 

opinion from the attorney general for others. While that 

was pending, plaintiffs filed suit and the attorney 

discontinued his review. The Supreme Court ruled that 

the trial court does not “lack[] subject matter 

jurisdiction over such a suit until the Attorney General 

rules.” 

The “Texas Public Information Act 

(‘PIA’) . . . ‘guarantees access to public information, 

subject to certain exceptions.’ . . . [W]hen a 

governmental body receives a written request for 

information for which it wishes to claim an exception, 

it must timely seek a ruling from the Attorney 

General. . . . But the PIA also provides that a requestor 

may sue to compel disclosure of the information.” 

“The PIA gives the Attorney General forty-five 

business days to issue opinions, though the time can be 

extended.” 

Here, the “only basis for the trial court’s 

jurisdiction is . . . the PIA.” It provides that a “requestor 

or the attorney general may file suit for a writ of 

mandamus compelling a governmental body to make 

information available for public inspection if the 

governmental body [A] refuses to request an attorney 

general’s decision . . . or [B] refuses to supply [1] 

public information or [2] information that the attorney 

general has determined is public information that is not 

excepted from disclosure.” 

In some PIA cases, the Court has “reviewed the 

Attorney General’s rulings,” and in others it has 

“interpreted PIA exceptions without a ruling by the 

Attorney General.” 

Here, there was no failure to exhaust 

administrative remedies. Citizens have “no right to 

request or demand a ruling or disclosure from the 

Attorney General, and no right to an administrative 

appeal. Requestors cannot be required to finish 

something they have no right to start. The requirement 

that a governmental body seek a ruling from the 

Attorney General when withholding requested 

information is a check on the governmental body, not a 

remedy for the requestor to exhaust.” 

“One may infer from a governmental body’s 

failure to request a ruling that the body is not claiming 

an exclusion. . . .” One cannot infer the converse. 

Significantly, the “Attorney General 

advises . . . that he does not claim exclusive 

jurisdiction to decide open records issues.” The 

Attorney General has something like “primary 

jurisdiction, a prudential doctrine that applies when an 

agency is ‘staffed with experts trained in handling the 

complex problems in the agency’s purview’ and there 

is a benefit to be ‘derived from [the] agency[] 

uniformly interpreting its laws, rules, and 

regulations.’” “The Legislature has expressly charged 

the Attorney General with maintaining ‘uniformity in 

the application, operation, and interpretation’ of the 

PIA. . . .” Thus, a court may abate proceedings until the 

Attorney General rules; “abatement would be within 

the court’s discretion.” 

Requestors may await a ruling from the Attorney 

General, but a “a requestor is not required to defer a 

suit for mandamus.” 

 

24. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The Supreme Court ruled “the District made 

the relocation necessary within the contemplation” of 

the relevant statute, and thus it, not the owner of the 

utilities, had to bear the expense. Prospective 

declaratory relief was permissible because the act was 

ultra vires. 

“Governmental immunity implicates a court’s 

jurisdiction and serves to protect political subdivisions 

of the state from both suit and liability. [But,] . . . ‘an 

action to determine or protect a private party’s rights 

against a state official who has acted without legal or 

statutory authority is not a suit against the State that 

sovereign immunity bars.’ Such claims must be 

brought against the state actor in her official capacity 

because the State and its subdivisions remain immune. 

And while a suit for injunctive and declaratory relief 

brought against an officer in her official capacity is not 

shielded by immunity from suit, the available relief is 

restricted because ‘the suit is, for all practical purposes, 

[a suit] against the [governmental entity],’ and the 

governmental entity is generally immune from claims 

for retrospective monetary relief. [Even 
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though] . . . declaratory judgment claims seeking 

‘retrospective monetary [relief] are generally barred by 

immunity,’ claims for prospective payment in accord 

with a statutory obligation are not necessarily barred. 

For the ultra vires exception to immunity to apply, it 

must be proved that the state actor either failed to 

perform a ministerial task or acted without legal 

authority.” 

 “Ministerial acts are those ‘where the law 

prescribes and defines the duties to be performed with 

such precision and certainty as to leave nothing to the 

exercise of discretion or judgment.’ Discretionary acts 

on the other hand require the exercise of judgment and 

personal deliberation.” 

 When there is a plea to the jurisdiction, “a 

reviewing court must determine whether the party 

asserting jurisdiction has alleged facts that 

affirmatively demonstrate or negate the trial court’s 

subject matter jurisdiction. This determination is a 

question of law, which we review de novo.” 

 “Although [the] declaration essentially is a 

requirement for prospective relief against the District, 

the District’s immunity does not shield it from such 

relief.” 

 

25. Klumb v. Houston Municipal Employees Pension 

System, 458 S.W.3d 214 (Tex. 2015) 

 

As a cost-saving measure to reduce pension fund 

contributions, city outsources convention and 

entertainment functions to a city-controlled, taxpayer-

funded nonprofit corporation, which in turn leases 

employees from a second nonprofit staffing 

corporation. City employees were transferred to the 

staffing corporation, which leased employees to the 

city-controlled corporation and was reimbursed for 

employees’ salaries by the city-controlled corporation 

on a dollar-for-dollar basis. 

 The municipal employee pension fund is created 

by a statute (which currently applies only to Houston 

due to a population threshold), which grants its board 

of trustees broad power to administer, manage, and 

operate the pension fund. A committee of the board 

interpreted the term “employee” as used in the statute 

to include the former city employees who were now 

employees of the staffing corporation. The board of 

trustees determined that employees were still members 

of the plan, had not been separated from municipal 

service and were not entitled to retirement benefits, and 

were still obligated to have 5% of their salaries 

withheld as contributions to the plan. 

Employees and city sued the plan and trustees, 

asserting claims for breach of contract and ultra vires 

acts, arguing that the board’s interpretation of the 

statute effectively amended and supplemented the 

statute’s language without a “meet-and-confer” 

agreement as anticipated by the statute, and by 

delegating authority to the committee in violation of a 

prior meet-and-confer agreement. Employees also 

brought equal-protection and due-process-of-law 

claims under the Texas Constitution. Plan and trustees 

responded with a plea to the jurisdiction arguing that 

(1) the statute creating the plan precludes judicial 

review of the board’s interpretation and application of 

the statute; and (2) the breach of contract and 

constitutional claims were barred by sovereign 

immunity. The trial court granted the plea to the 

jurisdiction and dismissed the case. 

 “Subject-matter jurisdiction is essential to the 

court’s power to decide a case” and its existence “is a 

question of law that can be challenged . . . by a plea to 

the jurisdiction.” A trial court’s grant of a plea to the 

jurisdiction is reviewed de novo, in which the appellate 

court “consider[s] the pleadings and factual assertions, 

as well as any evidence in the record that is relevant to 

the jurisdictional issue.” The pleadings are construed 

“liberally in favor of the plaintiffs” to determine the 

“pleaders’ intent” and “whether the pleaders have 

alleged facts affirmatively demonstrating the court’s 

jurisdiction to entertain the matter.” 

 “When a plea to the jurisdiction challenges the 

existence of jurisdictional facts, we consider whether 

evidence in the record raises a fact issue, and if it does, 

the jurisdictional issue must be resolved by the trier of 

fact. Conversely, the trial court must rule on the plea as 

a matter of law if the evidence is undisputed or fails to 

raise a fact question.” 

 The board is vested by the pension fund’s 

enabling statute with broad authority “to interpret and 

apply” the statute, “to supplement omissions in its 

terms, to adopt written rules and guidelines for the 

fund’s administration, and to determine all questions of 

law and fact pertaining to same.” “The board’s actions 

with respect to these matters are ‘final and binding,’ 

and therefore not amenable to judicial review.” 

 While ultra vires may serve as an exception to the 

sovereign immunity doctrine, “[s]overeign immunity 

and the unavailability of judicial review are related, but 

conceptually distinct concepts.” Where the former 

“‘shield[s] the public from the costs and consequences 

of improvident actions of their governments,’” the 

latter “‘protects the inviolability of an administrative 

process while simultaneously recognizing that suits 

challenging and administrative action necessarily 
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implicate sovereign immunity.”’ Here, the Court 

assumed, without deciding, that ultra vires may serve 

as an exception to the statute’s ban on judicial review. 

 “[T]he ultra vires doctrine applies when a 

government official’s conduct is ‘without legal or 

statutory authority.’” To trigger it, “‘a suit must not 

complain of a government officer’s exercise of 

discretion, but rather must allege, and ultimately prove, 

that the officer acted without legal authority or failed to 

perform a purely ministerial act.’” 

 Here, the breadth of the board’s authority to 

construe and supplement the statute’s language and 

determine all legal and factual questions pertaining to 

the fund’s management is “inescapable.” “Courts may 

not review the board’s actions in doing so absent a 

manifest conflict with express statutory terms.” The 

board’s interpretation of the statute was not ultra vires 

because “(1) the definition of ‘employee’ is composed 

of essential terms that are undefined and (2) the 

supplemental language the board adopted neither 

inherently nor patently conflicts with the terms of the 

statute.” 

 Furthermore, there was no requirement in the 

statute for the board to enter into a “meet-and-confer” 

agreement to “obtain the City’s consent to exercise its 

discretionary powers.” The section providing for 

agreements between the city and board authorizes, but 

does not require, such agreements, and “merely 

provides an alternative mechanism for the board to 

resolve pension issues.” When the city and board 

cannot agree, “the statute makes the board’s 

determinations of fact and statutory interpretations 

‘final and binding.’” 

 The board’s delegation of authority to the 

committee also did not give rise to an ultra vires claim. 

The statute generally permits the board to delegate 

power to committees. While the delegation may have 

violated a prior “meet-and-confer” agreement, 

“noncompliance with a contract does not give rise to an 

ultra vires claim.” “‘[D]eclaratory-judgment suits 

against state officials seeking to establish a contract’s 

validity, to enforce performance under a contract, or to 

impose contractual liabilities are suits against the 

State . . . Consequently, such suits cannot be 

maintained without legislative permission.’” 

 While “sovereign immunity does not bar a suit to 

vindicate constitutional rights, immunity from suit is 

not waived if the constitutional claims are facially 

invalid.” 

 The equal-protection clause of the Texas 

Constitution provides that “all people ‘have equal 

rights, and no man, or set of men, is entitled to separate 

public emoluments, or privileges.’” “In order to state a 

viable equal-protection claim under the Texas 

Constitution,” the party making the claim “must show 

[he or she has] been ‘treated differently from others 

similarly situated.’” 

 Where, as here, “neither a suspect classification 

nor a fundamental right is involved,” the challenging 

party “must further demonstrate that the challenged 

decision is not rationally related to a legitimate 

governmental purpose.” Under this “rational-basis 

review, we consider whether the challenged action has 

a rational basis and whether use of the challenged 

classification would reasonably promote that purpose.” 

Such determinations are “‘not subject to courtroom 

fact-finding and may be based on rational speculation 

unsupported by evidence or empirical data.’” 

 Here, the board had “a legitimate interest in 

preserving sources of pension funding,” and preventing 

the city from reducing its contributions to the fund 

through nominal privatization of municipal services 

was rationally related to that end. Additionally, the 

board’s actions were rationally related to the board’s 

legitimate interest in lessening “the risk of overpaying 

pensioners or allowing them to ‘double dip.’” 

 The due-course-of-law clause of the Texas 

Constitution provides that “‘[n]o citizen of this State 

shall be deprived of life, liberty, property, or privileges 

or immunities . . . except by the due course of the law 

of the land.’” However, before a liberty or property 

interest is entitled to constitutional protection, it must 

be a “vested right, which is ‘something more than a 

mere expectancy based upon an anticipated 

continuance of an existing law.’” 

As the Supreme Court has previously held, “there 

is no vested interest in future pension installments that 

would preclude the Legislature from repealing or 

modifying the law on which the pension system is 

founded, even if doing so would adversely impact or 

even abolish the right to future payment of unaccrued 

benefits.” “‘It is well settled that the mere circumstance 

that a part of a pension fund is made up by deductions 

from the agreed compensation of employees does not 

in itself give the pensioner a vested right in the fund, 

and does not make it any less a public fund subject to 

the control of the legislature.’” 

 

26. University of Texas at Arlington v. Williams, 459 

S.W.3d 48 (Tex. 2015) 

 

Spectator injured in a fall at a stadium owned by 

state university while waiting for her daughter after a 

high school soccer game. Spectator brought a premises 
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liability suit against university, alleging negligence and 

gross negligence. University filed a plea to the 

jurisdiction and motion to dismiss, asserting sovereign 

immunity and the recreational use statute, which the 

trial court denied. 

 “The recreational use statute protects landowners 

who open property for recreational purposes, limiting 

their liability to the recreational user” by effectively 

requiring proof of either gross negligence or intent to 

injure. However, the statute only applies to recreational 

uses as defined in the statute “through a non-exclusive 

list of included activities.” 

 Courts are “‘typically inclined to apply a term’s 

common meaning [unless] a contrary intention is 

apparent from the statute’s context.’” Because the 

Legislature chose not to provide that the statute 

covered “recreation generally” but instead used a list of 

included activities, “‘[r]ecreation’ under the statute has 

remained more specific than the word’s ordinary 

meaning.” 

 Because competitive sports and spectating are not 

among the specifically-enumerated activities included 

within the scope of the recreational use statute, the 

focus was on whether these activities fall within the 

scope of TEX. CIV. PRAC. & REM. CODE § 

75.001(3)(L)’s catch-all, “any other activity associated 

with enjoying nature or the outdoors.” 

 The principle of ejusdem generis, “a familiar 

canon of statutory construction,” dictates that “general 

terms and phrases should be limited to matters similar 

in type to those specifically enumerated.” Here, 

ejusdem generis counsels that “a general or broad 

provision included within a more specific list should be 

read in context and limited to matters similar in type to 

those specifically enumerated.” 

 In addition, the “‘meaning of individual words 

‘may be ascertained by reference to words associated 

with them in the statute.’’” “‘[W]here two or more 

words of analogous meaning’—such as ‘nature’ and 

‘the outdoors’—‘are employed together in a statute, 

they are understood to be used in their cognate sense, 

to express the same relations and give color and 

expression to each other.’” 

 Here, “nature” and the “outdoors” are synonyms 

commonly defined as descriptive of ‘“that part of the 

physical world that is removed from human 

habitation.’” Because gathering in a stadium to watch a 

sporting event “is not to remove oneself from human 

habitation but to embrace it” and “is not the pursuit of 

nature but rather the celebration of organized human 

activity,” it is not within the scope of “any other 

activity associated with enjoying nature or the 

outdoors” as read in the context of the activities 

specifically enumerated in the statute. 

 

27. Ryder Integrated Logistics, Inc. v. Fayette County, 

453 S.W.3d 922(Tex. 2015) 

 

Sheriff’s deputy pulled over a trucker’s 18-

wheeler at night on the shoulder of an interstate 

highway. Deputy then repositioned his cruiser by 

driving around the right of trucker’s 18-wheeler and 

then turned onto the right shoulder facing oncoming 

traffic with its headlights and spotlight illuminated. A 

second 18-wheeler owned by a trucking company 

veered right and clipped the back of the first 18-

wheeler, causing a collision that injured trucker.  

 After being sued by the pulled-over trucker for 

negligence, trucking company filed a third-party claim 

against the county for contribution and indemnity and 

for its own damages, alleging that the deputy 

negligently caused the accident by blinding or 

distracting the second truck driver with its headlights. 

County filed a plea to the jurisdiction, arguing that 

sovereign immunity was not waived under the Texas 

Tort Claims Act (TTCA), TEX. CIV. PRAC. & REM. 

CODE § 101.021, because the accident did not arise 

from the use of a vehicle. Trial court granted the plea 

to the jurisdiction and dismissed the third-party claim 

for want of jurisdiction. 

 “The TTCA provides a limited waiver of 

governmental immunity.” Its pertinent part, TEX. CIV. 

PRAC. & REM. CODE § 101.021(1), provides that a 

governmental unit is liable for the negligence of an 

employee acting in the scope of employment if the 

injury “arises from the operation or use of a motor-

driven vehicle or motor-driven equipment.” 

 “Given the Legislature’s preference for a limited 

immunity waiver, we strictly construe section 

101.021’a vehicle-use requirement.” The employee 

“must have been actively operating the vehicle at the 

time of the incident,” and “the vehicle must have been 

used as a vehicle, and not, e.g., as a waiting area or 

holding cell.” “In addition, the tortious act alleged 

must relate to the defendant’s operation of the vehicle 

rather than to some other aspect of the defendant’s 

conduct.” “Where the vehicle itself is ‘only the setting’ 

for the defendant’s wrongful conduct, any resulting 

harm will not give rise to a claim for which immunity 

is waived under section 101.021.” 

 Here, there was no dispute that deputy was not 

just operating the headlights, but was actually driving 

the car at the time of the accident. Thus, trucking 

company “indeed challenged a government employee’s 
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vehicle use.” 

 County requested that the Court hold deputy’s 

actions “non-negligent as a matter of law,” but “[w]e 

do not require the plaintiff to ‘put on [its] case simply 

to establish jurisdiction.’” “For that reason, proper 

jurisdictional analysis should ‘not involve a significant 

inquiry into the substance of the claims.’” 

 Jurisdiction under the TTCA next requires that the 

harm “arise from” the employee’s arguably negligent 

use of the motor-vehicle. “The statute itself does not 

define ‘arises from,’” but the Court has “defined this 

standard as a ‘nexus between the operation or use of 

the motor-driven vehicle or equipment and a plaintiff’s 

injuries.’” “We have described the threshold as 

something more than actual cause but less than 

proximate cause,” and so “a plaintiff can satisfy the 

‘arising from’ standard by demonstrating proximate 

cause.” 

 Here, the pleadings were sufficient to create a fact 

question on the issue of proximate cause. “Because 

proximate cause is ultimately a question for a fact-

finder,” analysis of this issue in the context of a plea to 

the jurisdiction requires only a determination of 

“whether the petition ‘creates a fact question’ 

regarding the causal relationship.” 

 

28. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

 

Patient of state school died after being physically 

restrained. Mother sued school and employees under 

the Tort Claims Act. After school filed a plea to the 

jurisdiction, but before the hearing, mother amended to 

allege claims against employees under § 1983. The 

Supreme Court ruled that the suit against the 

employees could continue: “when a governmental unit 

files a motion to dismiss under subsection 101.106(e), 

the plaintiff is not foreclosed from amending her 

petition in accordance with applicable procedural rules 

to assert claims that are not brought under the Tort 

Claims Act. . . . [S]uch claims are properly before the 

court for . . . the subsection (e) motion.” “Subsection 

101.106(e) . . . does not contemplate dismissal of 

claims asserted independently of that Act.” 

 After the trial court denied the department’s plea 

to the jurisdiction and the employees’ motion to 

dismiss, they filed an interlocutory appeal as permitted 

by § 51.014(a)(5). 

 The election of remedies feature of the Tort 

Claims Act was enacted to encourage suits against the 

government unit, rather than the employees. Claims 

“against the government are (or could be) brought 

‘under this chapter’ regardless of whether the Tort 

Claims Act waives immunity for those claims.” 

Footnote 7: “[S]ubsection (e) provides for dismissal 

upon ‘the filing of a motion by the governmental 

unit.’” 

 Claims “asserted pursuant to independent 

statutory waivers of immunity are not brought ‘under’ 

the Act.” Moreover, “‘the Tort Claims Act expressly 

provides that the remedies it authorizes ‘are in addition 

to any other legal remedies. . . .’” 

 “The role of subsections (e) and (f) is to ensure 

that tort claims within the purview of the Act do not 

proceed against a government employee for conduct 

within the scope of his employment. But those 

provisions simply do not apply to claims against the 

employee individually that are outside the Act’s 

scope.” 

“[S]ection 1983 provides a statutory remedy to 

individuals whose constitutional rights are violated by 

state officials.” “[S]ubsection 101.106(e) does not 

contemplate or require dismissal of section 1983 

claims against individual government employees, or 

any other claim not brought under the Tort Claims 

Act.” 

 The “dismissal of government employees requires 

a court order premised on findings that (1) the plaintiff 

brought suit under the Tort Claims Act, and (2) the 

individual defendants are employees of the 

governmental unit.” 

 Footnote 10: The “propriety of dismissal must be 

evaluated on a claim-by-claim basis to give effect to 

the statute.” 

 The right to dismissal is not absolute under the 

Act. “Instead, a court order, along with certain 

findings, is required to effectuate dismissal.” 

 

G. Agents and Agency; Vicarious Liability 

 

1. Gonzalez v. Ramirez, 463 S.W.3d 499 (Tex. 2015) 

 

 Defendant was contracted to harvest feed, which 

he did, and then contracted to transport it. After a 

truck’s tire failure killed the driver and two others, 

defendant claimed he was not liable.  

“Generally, an owner or general contractor does 

not owe a duty to its independent contractor’s 

employees to ensure that they safely perform their 

work. . . . ([A] general contractor ‘owes the same duty 

as a premises owner to an independent contractor’s 

employee’). But an owner or general contractor can be 

held vicariously liable for its independent contractor’s 

actions if the owner retains some control over the 
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manner in which the contractor performs the work that 

causes the damage.” 

 “‘[A] general right to order the work stopped or 

resumed, to inspect its progress or to receive reports, to 

make suggestions or recommendations which need not 

necessarily be followed, or to prescribe alterations and 

deviations . . . does not mean that the [independent] 

contractor is controlled as to his methods of work, or as 

to operative detail. There must be such a retention of a 

right of supervision that the [independent] contractor is 

not entirely free to do the work in his own way.’” 

 An “owner or general contractor ‘can direct when 

and where an independent contractor does the work 

and can request information and reports about the 

work’ without assuming vicarious liability.” 

 Owners and general contractors can stop unsafe 

work without assuming liability. The “right to preclude 

work from beginning and the implementation of a safe-

work permit system [are] insufficient to establish 

actual control.” Footnote 20: A “general contractor’s 

right to forbid the work from being performed in a 

dangerous manner, and the fact that he would have 

stopped the work and required protective equipment 

had he seen the employee of the independent 

contractor not using such equipment, merely show[s] 

the possibility of control, not actual control.” 

Here, defendant could have refused to load a 

truck, and did suggest use of a tandem truck; these are 

insufficient to establish control. Defendant’s financial 

interest is also insufficient. Footnote 23: “Every 

contractor has a financial interest in a subcontractor’s 

performance, and a background check is relevant to a 

negligent-hiring analysis, which is not before us.” 

 

2. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. The Supreme 

Court ruled that, while “an executive has broad 

discretion in negotiating the terms of a mineral 

lease, . . . the executive owes the non-executive a duty 

of utmost good faith and fair dealing.” The “executive 

is prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Fact questions precluded summary judgment 

on the breach of the executive’s duty. In addition, a 

constructive trust was not required. 

 “A constructive trust is an equitable, court-created 

remedy designed to prevent unjust enrichment.” “The 

party requesting a constructive trust must establish the 

following: (1) breach of a special trust or fiduciary 

relationship or actual or constructive fraud; (2) unjust 

enrichment of the wrongdoer; and (3) an identifiable 

res that can be traced back to the original property.” 

The court must determine if “a wrongful taking has 

occurred.” 

 “A constructive trust is not merely a vehicle for 

collecting assets as a form of damages. . . . [A] 

constructive trust may not be imposed simply because 

doing so will, from an accounting perspective, make 

[plaintiff] whole or close to whole.” 

 The TUFTA’s “‘is to prevent debtors from 

defrauding creditors by placing assets beyond their 

reach.’” “Under TUFTA, a ‘debtor,’ defined as a ‘person 

who is liable on a claim,’ is prohibited from 

transferring its assets for less than reasonably 

equivalent value if it is insolvent or would become 

insolvent by virtue of the transfer. Under the Act, a 

debtor is insolvent ‘if the sum of the debtor’s debts is 

greater than all of the debtor’s assets at a fair 

valuation.’ If the debtor ‘is generally not paying the 

debtor’s debts as they become due,’ insolvency is 

presumed.” 

 

H. Contract Law and Contract Construction 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

For venue purposes, in breach of contract cases, 

courts consider “where the contract was made, 

performed, and breached.” Venue is proper in the 

county where the buyer was solicited and the contract 

formed. Venue is also proper in the county where the 

materials are fabricated and shipped. 

 “[A]bsent special circumstances, a surety cannot 

be sued without also suing its principal. . . . [But] ‘a 

principal obligor on a contract may be sued alone.’” 

 

2. North Shore Energy, L.L.C. v. Harkins, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

 

Optionee executed an option contract allowing it 

to select land from a described tract on which to 

execute oil and gas leases. Optionee had paid $50 per 

acre optioned, and agreed to pay $200 per acre leased 

when it exercised its option. Land was described in the 

option contract as ‘“1,210.8224 acres of land, more or 

less, out of the 1673.69 acres . . . and being the same 

land described in’” a 1996 lease. The 1996 lease 
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describes the land as “‘[b]eing 1273.54 acres . . . and 

being all of the 1673.69 acre tract described on 

EXHIBIT “A” attached hereto, SAVE AND EXCEPT 

a 400.15 acre tract described in” a 1995 lease to 

another lessee. The parties disagreed over whether the 

option contract includes the 400.15 acres of the 1995 

lease tract—optionee contends that the option contract 

covers the entire 1673.69 acre tract. 

A contract is not ambiguous “‘merely because 

parties to an agreement proffer different interpretations 

of a term.’” “‘For an ambiguity to exist, both 

interpretations must be reasonable.’” “‘[T]he contract 

may be read in light of the circumstances surrounding 

its execution to determine whether an ambiguity 

exists.’” 

Here, those circumstances “include the amount 

paid for the optioned acreage.” The description was not 

ambiguous here because optionee only paid the price 

for 1210.8224 acres. 

Optionee also argued that the contract was a 

selection agreement allowing it to choose any 

1,210.8224 acres out of the 1673.69 acres. While 

“selection agreements are valid and enforceable under 

Texas law,” and the option contract it issued “is a 

selection agreement,” it allowed optionee to choose 

acres out of the 1210.8224 acres described. 

Optionee also argued that the difference between 

1,210.8224 identified in the contract and 1,273.54 

acres identified in the 1996 lease made seller’s 

interpretation unreasonable. “Slight differences in 

acreage when the description uses the phrase ‘more or 

less’ will not preclude an interpretation of the 

description to include the larger acreage.” “‘[T]he call 

for acreage . . . ‘is the least reliable of all calls in a 

deed.’’” 

Optionee also sued driller for geophysical trespass 

for seismic survey driller performed over the optioned 

land. However, while optionee attempted to exercise its 

option over part of the property, paid the $200 per acre 

exercise price, and began production, it never executed 

the lease form attached to the option contract. 

“An option agreement does not pass title or 

convey an interest in property,” but “merely gives the 

optionee the option to purchase property or execute a 

lease within a certain time period.” Because optionee 

never executed the lease, it never acquired a possessory 

interest in the land and thus lacked standing to sue for 

trespass.  

 

 

 

 

3. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

jury did not find tenant negligent, but found she 

violated lease by failing to pay for damage. The 

Supreme Court ruled that the lease did not violate 

public policy: it was not “unenforceable on public-

policy grounds because (1) the disputed lease provision 

can be enforced without contravening the Property 

Code and (2) the record here does not conclusively 

establish the factual predicate necessary to preclude its 

enforcement.” 

“Texas’s strong public policy favoring freedom of 

contract is firmly embedded in our jurisprudence. 

Absent compelling reasons, courts must respect and 

enforce the terms of a contract the parties have freely 

and voluntarily entered.”  

Parties “in Texas may contract as they wish so 

long as the agreement reached does not violate positive 

law or offend public policy.” “‘The Legislature 

determines public policy through the statutes it 

passes.’” “‘Legislative permission to contract under 

certain circumstances does not necessarily imply that 

contracting under other circumstances is prohibited.’”  

To some extent, the “Texas Property Code 

restricts freedom of contract in residential tenancies.” 

But, the “Property Code imposes no barrier to contract 

beyond those deriving from its terms.” There is “no 

public-policy bar—either under the Property Code or at 

common law—to contractually allocating 

responsibility for repair costs negligently or 

intentionally caused by the tenant or a cotenant.” 

A “party seeking to avoid liability under [an] 

agreement has the burden to plead and prove facts 

making it unlawful, unless the agreement is facially 

invalid.” 

“‘‘A contract to do a thing which cannot be 

performed without violation of the law’ violates public 

policy and is void.’” A “contract will not be declared 

void merely because it could have been performed 

illegally or contrary to public policy.” The lease 

provision here is “unenforceable per se only if it could 

not be performed without violating the Property Code.” 

Parties are “‘presumed to know the law’” and they 

are presumed to intend that their contracts “‘have a  
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legal effect.’”  

The “first step in determining whether public 

policy precludes subject matter of a contract involves 

ascertaining the contract’s scope.” Then, the “second 

step in public-policy analysis requires consideration of 

explicit legislative policy decisions and, in the absence 

of such, consideration of the general public policies of 

Texas.” 

“A contract is ambiguous if it is subject to two or 

more reasonable interpretations. But when a contract 

provision is worded so that it can be assigned a definite 

meaning, no ambiguity exists, and we construe the 

contract as a matter of law.” 

“Though we strive to construe contracts in a 

manner that avoids rendering any language 

superfluous, redundancies may be used for clarity, 

emphasis, or both.” 

The tenant “carries the burden of pleading and 

proving the contract’s invalidity as an affirmative 

defense.” TEX. R. CIV. P. 94 lists “contract-avoidance 

defenses that are affirmative defenses—failure of 

consideration, fraud, illegality, and statute of frauds—

and extending the affirmative-pleading requirement to 

‘any other matter constituting an avoidance or 

affirmative defense’).” 

 

4. Apache Deepwater, LLC v. McDaniel Partners, 

Ltd., 485 S.W.3d 900 (Tex. 2016) 

 

Production payments from four oil and gas leases 

were assigned by one instrument. Later, two leases 

lapsed due to loss of production. Applying rules of 

construction, the Supreme Court ruled that the 

“production payment should be reduced to reflect the 

loss of” the two leases. 

“[P]arties’ conflicting interpretations, without 

more, do not create an ambiguity. Instead, ambiguity 

exists when an agreement’s meaning is uncertain or its 

terms are reasonably susceptible to more than one 

interpretation. When an agreement can be given a 

definite or certain legal meaning, it is not ambiguous 

and is construed as a matter of law.” This conveyance 

was unambiguous. 

“Ultimately, the nature of this particular 

production payment and its burden on the underlying 

leasehold estates rests on what the assignment says, not 

on what a party argues it should have said. When a 

contract’s meaning is unambiguous, our task is to 

determine the parties’ intentions as expressed in the 

written instrument. Our approach is holistic. We 

‘examine and consider the entire writing in an effort to 

harmonize and give effect to all the provisions of the 

contract so that none will be rendered meaningless.’ 

No single provision taken alone is controlling, but 

rather all provisions are ‘considered with reference to 

the whole instrument.’ Moreover, we ‘construe a 

contract from a utilitarian standpoint, bearing in mind 

the particular business activity sought to be served.’” 

Here, “[n]either the inclusion of the four leases in a 

single instrument nor the instrument’s statement of the 

leases’ cumulative working interest as a single fraction 

demonstrates that the parties intended the production 

payment to be carved from something other than the 

estates conveyed. To the contrary, the [assignment 

mentions] . . . assignor’s interest in the ‘respective’ 

leases, indicating that the reserved interest pertains to 

the particular leases separately.” 

 

5. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

  

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

At trial, the trial court denied the Commission’s 

request for a jury question on contract formation, 

holding as a matter of law that a contract was formed at 

the meeting. The jury found for lessee on its breach of 

contract claim. The Supreme Court reversed and 

remanded for a new trial, holding that the failure to 

submit a jury question on contract formation was error. 

The parties disputed whether they intended to be 

bound by the oral agreement that occurred prior to the 

plugging of the well, before the execution of the formal 

written agreement. In the situation in which “an 

[a]greement was reached as to certain material terms, 

yet another formal document was contemplated by the 

parties,’” formation of a contract depends on “whether 

‘the contemplated formal document [was] a condition 

precedent to the formation of a contract or merely a 

memorial of an already enforceable contract.’ The 

answer depends on the intent of the parties, which is 

usually a question for the trier of fact.” Here, there was 
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conflicting evidence as to whether the parties intended 

to be bound by the initial oral agreement, and thus 

contract formation was “a disputed fact issue that 

should have been presented to the jury.” 

 

6. Fischer v. CTMI, L.L.C., 479 S.W.3d 231 (Tex. 

2016) 

 

Seller entered agreement to sell tax-consulting 

business. Purchase price included a payment for a 

percentage of projects pending at the time of close, 

based on agreed percentages of completion, plus four 

annual “earn-out payments” where seller remained as 

employee of buyer for a period of years. For the final 

year, seller was to receive an additional “pending-

projects” payment for projects that had not yet been 

completed at the end of the term. The amount of this 

payment was to be based on a percentage of 

completion of the projects that would “have to be 

mutually agreed upon by [buyer] and [seller].” 

After disputes arose, buyer argued that this 

pending-projects payment constitutes an unenforceable 

agreement to agree. The Supreme Court disagreed, 

holding “that the pending-projects clause is sufficiently 

definite to enable a court to determine the parties’ 

obligations and to provide a legal remedy,” and thus 

enforceable. 

“[I]t is fundamental that ‘we may neither rewrite 

the parties’ contract nor add to its language.’” 

However, “because the law disfavors forfeitures, we 

will find terms to be sufficiently definite whenever the 

language is reasonably susceptible to that 

interpretation,” favoring constructions that make an 

instrument valid and avoiding constructions that lead to 

forfeitures. 

Further, “when construing an agreement to avoid 

forfeiture, we may imply terms that can reasonably be 

implied.” “[A] term that ‘appears to be indefinite may 

be given precision by usage of trade or by course of 

dealing between the parties.’” 

Finally, “‘[p]art performance under an agreement 

may remove uncertainty and establish that a contract 

enforceable as a bargain has been formed.’ And in fact, 

the parties’ actions ‘in reliance on an agreement may 

make a contractual remedy appropriate even though 

uncertainty is not removed.’” 

“Applying these principles,” the Supreme Court 

held the pending-projects clause enforceable. The 

pending-projects payment was part of the purchase 

price for the business, and a “‘failure to specify the 

price does not leave the contract so incomplete that it 

cannot be enforced’” when “the parties ‘have done 

everything else necessary to make a binding 

agreement.’” 

Here, the language of the parties’ agreement 

“confirmed their mutual intent to reach a binding 

agreement” that buyer would make a pending-projects 

payment to seller. While leaving the amount subject to 

a future mutual agreement, the agreement provided that 

buyer “‘will pay’” the final earn-out payment, which 

“‘will include’” the pending-projects payment, thus 

describing buyer’s “then-present and immediate intent 

to be bound to pay” the pending-projects payment. 

While the clause did not “specify the amount of 

the pending-projects payments,” because the parties 

could not know how complete the projects would have 

been at the end of the earn-out period, it provided a 

formula—the completion percentages of the projects at 

the end of the term—on which the pending-projects 

payments were to be based. “[W]hen a ‘contract was 

about as definite and certain as the parties could have 

made it under the circumstances and it was sufficiently 

definite and certain to furnish a basis for arriving with 

reasonable certainty at the minimum damages,’ the 

contract is enforceable.” 

 

7. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

 Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. See below for original opinion. 

 

8. Cosgrove v. Cade, 468 S.W.3d 32 (Tex. 2015) 

 

A breach of contract claim has a four-year 

limitations period. “A claim for breach of contract 

accrues when the contract is breached.” Here, the claim 

accrued “when the deed was executed.” 

 

9. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

 “[A]bsent fraud, misrepresentation, or deceit, one 

who signs a contract is deemed to know and 

understand its contents and is bound by its terms.” 

 Moreover, here “the arbitration provision [does 

not] deprive[] [client] of a substantive right. . . . A 

substantive right is . . . ‘[a] right that can be protected 

or enforced by law; a right of substance rather than 
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form.’” 

Parties “to an agreement determine its terms, and 

courts must respect those terms as ‘sacred,’ absent 

compelling reasons to do otherwise.” Texas 

“recognizes and protects a broad freedom of contract.” 

 “‘Courts must exercise judicial restraint in 

deciding whether to hold arm’s-length contracts void 

on public policy grounds. . . .’” 

 “Promises are illusory and unenforceable if they 

lack bargained-for consideration because they fail to 

bind the promisor.” 

 

10. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

In a dispute over payment for real estate 

construction services, plaintiff alleged in part that 

defendant committed fraud. Though defendant failed to 

plead the statutory cap for punitive damages, the 

Supreme Court ruled the matter “need not be 

affirmatively pleaded because it applies automatically 

when invoked and does not require proof of additional 

facts.” 

“[F]raudulent inducement, by its nature, 

presupposes that a party has been induced to enter a 

contract; as a result, there can be no fraudulent-

inducement claim when there is no contract[].” 

“Fraudulent inducement . . . involves a promise of 

future performance made with no intention of 

performing at the time it was made.” 

Here, the jury could have found an oral contract 

existed. “‘The sufficiency of the evidence must be 

measured by the jury charge when . . . there has been 

no objection to it.’” 

 Footnote 9: “Performance of a contract is distinct 

from formation of a contract. . . .” Also, “‘the legal 

duty not to fraudulently procure a contract is separate 

and independent from the duties established by the 

contract itself.’” 

 “The exemplary damages cap . . . [is not an] 

affirmative defense . . . [and] does not require proof of 

any additional fact to establish its applicability; 

moreover, there is no defense to it.” 

 

11. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

 After a finding that the federal government had to 

pay millions for repudiating oil and gas leases, Torch 

sued, contending the claim was part of assets it 

excluded from an earlier assignment. Applying 

contract construction principles, the Supreme Court 

disagreed. “[T]he relevant excluded-assets provisions 

in the . . . agreement are unambiguous and, as a matter 

of law, Torch did not retain ownership of the claimed 

asset.” 

 “Absent ambiguity, contracts are construed as a 

matter of law. In construing a written contract, our 

primary objective is to ascertain the parties’ true 

intentions as expressed in the language they chose. We 

‘construe contracts from a utilitarian standpoint 

bearing in mind the particular business activity sought 

to be served,’ and avoiding unreasonable constructions 

when possible and proper. To that end, we consider the 

entire writing, harmonizing and giving effect to all the 

contract provisions so that none will be rendered 

meaningless. No single provision taken alone is given 

controlling effect; rather, each must be considered in 

the context of the instrument as a whole. We also give 

words their plain, common, or generally accepted 

meaning unless the contract shows that the parties used 

words in a technical or different sense.” 

 “A contract is not ambiguous if the contract’s 

language can be given a certain or definite meaning. 

But if the contract is subject to two or more reasonable 

interpretations after applying the pertinent construction 

principles, the contract is ambiguous, creating a fact 

issue regarding the parties’ intent. Summary judgment 

is not the proper vehicle for resolving disputes about an 

ambiguous contract.” 

 “While extrinsic evidence of the parties’ intent is 

not admissible to create an ambiguity, the contract may 

be read in light of the circumstances surrounding its 

execution to determine whether an ambiguity exists. 

Consideration of the surrounding facts and 

circumstances is simply an aid in the construction of 

the contract’s language and has its limits. The rule that 

extrinsic evidence is not admissible to create an 

ambiguity ‘‘obtains even to the extent of prohibiting 

proof of circumstances surrounding the transaction 

when the instrument involved, by its terms, plainly and 

clearly discloses the intention of the parties, or is so 

worded that it is not fairly susceptible of more than one 

legal meaning or construction.’’ Mere disagreement 

over the interpretation of an agreement does not 

necessarily render the contract ambiguous.” 

Here, the contract used undefined terms like 

“arise,” “respect,” and “attributable.” These broad 

words nevertheless “connote some causal nexus.” It is 

not “but for,” which “‘‘has in itself no limiting 

principle; it literally embraces every event that 

hindsight can logically identify in the causative 

chain.’’” But, even though “but for” could be 
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considered, “we cannot view the words divorced from 

their surroundings . . . [because it] would produce a 

result that is illogical, unreasonable, and inconsistent 

with the parties’ expressed intent.” And, here, 

“contextual clues necessarily narrow their scope and 

require no less than a substantial-factor relationship.” 

That relationship is missing in this case. 

 Footnote 7: “‘Restitution’ is a measure of contract 

damages that are awarded to a plaintiff ‘based on the 

defendant’s unjust enrichment.’ A ‘refund’ is ‘[t]he 

return of money to a person who overpaid . . . .’” 

 

12. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

 Dispute to construe gas sales agreement; pipeline 

company claimed it was entitled to deduct compression 

costs and to extend the agreement. The Supreme Court 

ruled that “the agreement unambiguously allows 

neither the disputed deductions nor a five-year 

extension.” 

“The construction of an unambiguous contract is a 

question of law, . . . reviewed de novo. When the 

agreement as written is ambiguous, however, the 

parties’ intent becomes a fact issue. Whether a contract 

is ambiguous is itself a legal question for the court.” 

“‘In construing a contract, a court must ascertain 

the true intentions of the parties as expressed in the 

writing itself.’ We may consider the facts and 

circumstances surrounding a contract, including ‘the 

commercial or other setting in which the contract was 

negotiated and other objectively determinable factors 

that give context to the parties’ trans-

action.’ . . . [E]xtrinsic evidence can be considered 

only to interpret an ambiguous writing, not to create 

ambiguity. ‘A contract is not ambiguous simply 

because the parties disagree over its meaning.’ Rather, 

‘[i]f a written contract is so worded that it can be given 

a definite or certain legal meaning, then it is not 

ambiguous.’” 

 “‘When discerning the contracting parties’ intent, 

courts must examine the entire agreement and give 

effect to each provision so that none is rendered 

meaningless.’ ‘We give contract terms their plain and 

ordinary meaning unless the instrument indicates the 

parties intended a different meaning.’ ‘Moreover, we 

have stated that a court should construe a contract from 

a utilitarian standpoint, bearing in mind the particular 

business activity sought to be served.’ ‘No single 

provision taken alone will be given controlling effect; 

rather, all the provisions must be considered with 

reference to the whole instrument.’” 

 If a well does not have sufficient pressure, the 

contract provided buyer with two options: only if it 

installs compression can it deduct its costs. But, here, 

the well had sufficient pressure. “‘In order to make 

performance specifically conditional, a term such as 

‘if’ . . . or some similar phrase of conditional language 

must normally be included.’” 

Because the term “delivery” was not defined, the 

Court looked to its predominate usage in the 

agreement. The fact that downstream compression may 

affect delivery does not provide an alternative to the 

contract terms. 

 A prior, different agreement between the parties 

did not establish a course of dealing or acquiescence. 

 “[O]ur task is to interpret the Agreement’s 

language, not to justify the bargain it memorializes.” 

 “A party’s interpretation of an agreement is parol 

evidence and cannot be used to create ambiguity or 

show motive.” 

“Both [seller’s] acquiescence and his testimony 

are evidence of subjective intent that we cannot 

consider to contradict the provision’s unambiguous 

legal meaning.” 

And, “industry custom cannot impose obligations 

beyond those within the” contract. 

 The extension conferred the right to continue 

month-to-month purchases, not to renew the primary 

term. 

 

13. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

  

Suit between surety and general contractor after 

the contractor defaulted on a governmental project. 

The Supreme Court overruled a motion for rehearing 

on its denial of contractor’s petition for review, 

returning the case to the trial court. 

“While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

  

14. RSUI Indemnity Company v. The Lynd Company, 

466 S.W.3d 113 (Tex. 2015) 

 

Primary and excess insurance policies covered 

more than 100 properties. Fifteen properties were 

damaged in a single hurricane. Excess insurer and 
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insured disagreed as to the amount of coverage 

available. 

 The policy included a schedule of insured 

properties and their values as determined by the 

insured, with the premium determined as a percentage 

of the declared values of the properties. The dispute 

centered on a Scheduled Limit of Liability 

endorsement to the excess policy, which provided that 

the insurer’s liability “‘shall be limited to the least of 

the following in any one ‘occurrence’: a. the actual 

adjusted amount of the loss . . . ; b. 115% of the 

individually stated value for each scheduled item of 

property at the location which had the loss . . . ; or c. 

The Limit of Liability as shown on the Declarations 

Page. . . .’” An “occurrence” was defined as “any one 

loss . . . or series of losses,” and it was undisputed that 

all of the damage to all of the properties resulting from 

the hurricane was from one “occurrence.” 

 The parties disagreed as to how these limits would 

apply where there were losses to multiple properties 

from the same “occurrence.” Insurer interpreted this 

provision as requiring an “item-by-item” approach 

whereby the three alternative limits would be 

compared—and the “least of” alternative applied—

separately for each damaged property. Insured 

interpreted the provision as requiring an “aggregate” 

approach whereby all of the damages for the entire 

occurrence would be totaled and the applicable limit 

chosen only once. 

 “An insurance policy is a contract, generally 

governed by the same rules of construction as all other 

contracts.” The analysis begins “with the language of 

the contract because it is the best representation of 

what the parties mutually intended,” with words and 

phrases given “their ordinary and generally accepted 

meaning,” with no provision “isolated from its setting 

and considered apart from the other provisions.” In the 

case of insurance contracts, courts are “mindful of 

other courts’ interpretations of policy language that is 

identical or very similar to the policy language at 

issue,” striving “for uniformity . . . especially 

where . . . the contract provisions are identical across 

the jurisdictions.” 

 Where the parties offer conflicting interpretations 

but “only one party’s construction is reasonable, the 

policy is unambiguous and we will adopt that party’s 

construction. But if both constructions present 

reasonable interpretations of the policy’s language, we 

must conclude that the policy is ambiguous.” In the 

case of insurance contracts, any ambiguity is resolved 

in favor of the insured, even if the insurer’s 

interpretation “appears to be more reasonable or a 

more accurate reflection of the parties’ intent.” 

 Insurer argued that because the title of the 

provision included the word “scheduled,” the policy 

was a “scheduled policy,” which it contended was 

accepted in the insurance industry as a policy where 

coverage was limited on an item-by-item basis. 

Regardless of whether insurer’s interpretation of 

“scheduled” was correct, however, the title did not 

control the interpretation of the provision. While a 

section’s “‘title, like every other portion of a contract, 

may be looked to determine its meaning,’” “‘the 

greater weight must be given to the operative 

contractual clauses of the agreement.’” 

 Insurer also argued that the overall “structure” of 

the policy confirmed that it was a “scheduled policy” 

with item-by-item limits, as it covered multiple 

properties, required insured to submit a schedule of 

covered properties and their values, and provided that 

insurer would rely on the reported values to assess its 

risks and determine the premium. However, “none of 

these reasons individually, nor all of them together, is 

sufficient to establish that the policy must be a 

scheduled policy” or to render insured’s interpretation 

unreasonable. Ultimately, “the language of this policy 

[] dictates how the policy operates, not the label parties 

affix to it.” 

Insurer argued that similar forms have been 

interpreted in other jurisdictions to require item-by-

item limits, and that principles of uniformity required 

the same interpretation in Texas. “In the end, however, 

we conclude that the national jurisprudence on this 

issue is insufficient to require us to ignore the 

ambiguity of this policy.” 

Looking to the operative language of the policy, 

the Court concluded that while both parties’ 

interpretations were consistent with some provisions 

and in conflict with others, neither party’s 

interpretation was unreasonable and thus the 

“endorsement is [] ambiguous.” “Because our rules 

require us to construe an insurance policy’s ambiguous 

coverage limitation in favor of coverage for the 

insured,” the Court adopted the insured’s 

interpretation. 

 

15. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company entered first contract with owner to 

purchase an interest in a concession to explore for 

coalbed methane in Bulgaria. Company in turn entered 

second contract to sell part of its interest to investor. 

Investor then withdrew from second contract and 
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convinced owner to declare company in breach of first 

contract and deal directly with investor in place of 

company. 

 Company sued investor for breach of second 

contract and tortious interference in first contract, and 

the jury found for company. Investor appealed arguing 

that there was no evidence to support the verdict on 

liability or on the amount of damages. “His arguments 

either confront adverse jury findings, which he must 

show are unsupported by any evidence, or are based on 

facts the jury refused to find, which he must show are 

conclusively established in the evidence.” 

 Investor argued that he was not liable for 

tortiously interfering in the first contract because, by 

the time investor began negotiations with seller, 

company had already breached the contract by 

improperly attaching conditions to its agreed payment 

to seller. However, when seller complained about the 

condition, company informed seller that the condition 

was consistent with an earlier oral agreement, and 

seller accepted this explanation, and the conditional 

tender, without further objection. Thus, there was 

evidence that company had complied with the contract 

and that seller only repudiated the contract on 

investor’s prodding. 

 Investor also argued that even if he tortiously 

interfered with the contract, company suffered no 

injury because company had no financial ability to 

perform without investor’s investment. However, the 

jury found that investor had agreed to provide that 

investment in the second contract and that investor had 

breached that contract without excuse. While there was 

evidence that investor had never received delivery of a 

signed copy of the agreement, there was evidence that 

the parties behaved as though they had a 

contract. “[W]hile signature and delivery are often 

evidence of the mutual assent required for a contract, 

they are not essential.” If there is a written draft of a 

contract, and each party “‘expresses his unconditional 

assent thereto, there is a written contract.’”  

 Investor also argued that company had waived 

any contractual rights by failing to immediately assert 

them upon investor’s letter declining to go forward 

with the transaction. However, company’s “delay was 

not, as a matter of law, a waiver of its right.” 

 While there was evidence that company had not 

fully performed the contract and that one of its owners 

did not think the parties had a firm agreement, “this 

says no more than that the evidence was disputed,” and 

“evidence tending to show the lack of an agreement 

was far from conclusive.” Thus, “the evidence supports 

the jury’s findings relating to tortious interference and 

fails to conclusively establish facts negating liability 

that the jury refused to find,” and as such the jury’s 

verdict on liability was supported by legally sufficient 

evidence. 

 

16. JAW The Pointe, LLC v. Lexington Insurance 

Company, 460 S.W.3d 597 (Tex. 2015) 

 

Insured’s apartment complex sustained wind and 

flood damage in a hurricane. City ordinance required 

that buildings sustaining damage equal to or greater 

than 50% of their market value be brought into 

compliance with current code requirements. The 

ordinance’s enforcement was triggered by a permit 

application which included both wind and flood 

damage. Because the existing building could not be 

brought up to current code, compliance with the 

ordinance required insured to demolish and rebuild the 

complex. 

 Insured presented claims to insurer under policy 

endorsements which covered demolition and increased 

repair costs due to enforcement of a law or ordinance 

where enforcement was caused by a “covered loss.” 

The policy was an “all risks” policy which covered 

wind damage but excluded flood damage. The policy 

also included an anti-concurrent-causation provision 

which disclaimed coverage for “any ‘loss or damage 

caused directly or indirectly by any’ excluded cause or 

event, ‘regardless of any other cause or event that 

contributes concurrently or in any sequence to the 

loss.’” 

 Insurance policies are construed “‘according to 

general rules of contract construction to ascertain the 

parties’ intent.’” Ambiguities are resolved “‘in favor of 

coverage,’” “‘[b]ut an ambiguity does not exist simply 

because the parties interpret a policy differently.”’ 

 In a coverage dispute, the insured initially “‘has 

the burden of establishing coverage under the terms of 

the policy.’” Then, the burden shifts to the insurer “to 

plead and prove that the loss falls within an 

exclusion.’” Finally, if an exclusion is established, “the 

burden shifts back to the insured to show that an 

exception to the exclusion” applies. 

 Acknowledging that it had “not previously 

addressed an anti-concurrent-causation clause,” the 

Court agreed with prior Fifth Circuit cases that, “under 

Texas law, the anti-concurrent-causation clause and the 

exclusion for losses caused by flood, ‘read together, 

exclude from coverage any damage caused by a 

combination of wind and water.’” The effect of this 

clause is to preclude the application of the “common-

law concurrent-causation doctrine” wherein, where 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

80 
 

“‘excluded and covered events combine to cause’ a 

loss and ‘the two causes cannot be separated,” the 

exclusion is triggered and bars covered but where the 

covered and excluded events “‘each independently 

cause’ the loss,” the loss is covered. 

 Here, while the wind damage alone may have 

been sufficient to “trigger the ordinances” and require 

demolition, “the relevant inquiry is what in fact 

triggered enforcement of the ordinances, not what in 

theory was sufficient to do so.” The city’s enforcement 

of the ordinance was triggered by insured’s application 

for a repair permit, which did not differentiate between 

wind and flood damage and, because it included a 

number “far in excess of all wind damage 

estimates, . . . it must have included flood damage.” 

Because the only evidence conclusively established 

that “the wind damage and the flood damage combined 

to cause” enforcement of the ordinance, coverage of 

the compliance cost was excluded under the anti-

concurrent-causation clause. 

 

17. G.T. Leach Builders, LLC v. Sapphire V.P., LP, 

458 S.W.3d 502 (Tex. 2015) 

 

Developer sued insurance brokers, alleging that 

insurance brokers had allowed a builder’s risk policy to 

expire, leaving developer without water damage 

coverage when a hurricane struck, heavily damaging 

developer’s condominium development. Insurance 

brokers designated general contractor, subcontractors, 

and engineers as responsible third parties, alleging that 

construction defects contributed to the water damage 

that resulted in the uncovered losses. Developer 

promptly added the third parties to its petition. 

 Subcontractors, engineers, and insurance brokers 

filed motions to compel arbitration asserting the 

arbitration provision in the general contract even 

though they never signed the general contract. 

Subcontractors also asserted an arbitration provision in 

their respective subcontracts with general contractor, 

even though developer had never signed the 

subcontracts. Developer contended that the other 

defendants did not have valid arbitration agreements 

with developer. 

 Engineers, insurance brokers, and subcontractors 

argued that a “joinder provision” in the general 

contract—allowing that the arbitration “may 

include . . . “a Subcontractor, a separate 

contractor . . . and other persons”—authorized them to 

compel developer to arbitrate the claims against them 

despite the fact that they were not parties to the general 

contract. 

 “[A] party seeking to compel arbitration must 

establish that a valid arbitration agreement exists and 

that the claims at issue fall within the scope of that 

agreement.” The “existence of a valid arbitration 

clause between specific parties” is “a gateway matter 

for the court to decide” based on “ordinary principles 

of state contract law.” 

 While, “in some circumstances” a non-signatory 

may enforce an arbitration agreement, the “general 

rule” is that “an arbitration clause cannot be invoked 

by a non-party to the arbitration contract.” “‘[The] 

policy favoring arbitration is strong, but it alone cannot 

authorize a non-party to invoke arbitration.’” Rather, 

the non-party “must establish that [it has] a valid legal 

right” to enforce the arbitration agreement. 

 Here, the arbitration provision’s language that the 

arbitration provision “may include” other parties was 

permissive, rather than mandatory. Because it did not 

require the joinder of non-parties, it could not serve as 

a basis to compel developer to arbitrate with non-

parties. 

 Subcontractors argued that because developer was 

suing them under their respective subcontracts with 

general contractor, developer was bound to the 

arbitration provisions contained in the subcontracts 

under the direct benefits estoppel doctrine. 

 The subcontracts each contained a mandatory 

arbitration provision, and developer, though a non-

signatory, might have been equitably estopped to deny 

their application. However, later in the contracts, each 

contract contained a provision expressly disclaiming 

the creation of a mandatory arbitration agreement, 

“[n]otwithstanding any provision to the contrary 

contained in [the contract].” 

 Generally, a court must give a contracts with 

conflicting provisions “their plain meaning and enforce 

them without rendering either provision entirely 

superfluous.” However, that cannot be done “when the 

plain meaning of one provision unambiguously 

requires that we not enforce another.” 

 While these conflicting provisions might 

otherwise have created “an ambiguity that requires us 

to rely on canons of construction to determine the 

parties’ intent,” that was not necessary here because 

the paragraph disclaiming arbitration explicitly stated 

that it did so “[n]otwithstanding any provision to the 

contrary.” By expressly providing that it applied 

“notwithstanding” any other provision, this language 

‘“specifically provide[s] the means for resolving 

conflicts’ by providing that, in the event of any 

conflict, [the arbitration disclaimer paragraph] 

prevails.’” Thus, the subcontracts lacked a valid, 
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enforceable arbitration provision. 

 

18. In re Deepwater Horizon, 470 S.W.3d 452 (Tex. 

2015) 

 

Certified question from the Fifth Circuit regarding 

insurance coverage litigation arising from the 2010 

Deepwater Horizon offshore oil rig explosion and the 

resulting underwater oil spill. The drilling contract 

between the oil field developer, BP, and the drilling rig 

owner, Transocean, included a “knock-for-knock” 

indemnity agreement where Transocean agreed to 

indemnify BP for above-surface pollution regardless of 

fault, and BP agreed to indemnify Transocean for all 

other pollution risk, including subsurface pollution. 

 In addition, apart from the indemnity obligation, 

the drilling contract required Transocean to carry 

liability insurance and to name BP “as additional 

insureds in each of [Transocean’s] policies, except 

Workers’ Compensation for liabilities assumed by 

[Transocean] under the terms of [the drilling 

contract].” 

 Transocean maintained liability insurance policies 

covering its worldwide drilling operations, which 

obligated insurers to pay for liability “(a) imposed 

upon the ‘Insured’ by law or (b) assumed by the 

‘Insured’ under an ‘Insured Contract.’” BP was not 

specifically named as an additional insured in the 

policies, or in any endorsement or certificate of 

coverage. However, included in the definition of an 

“Insured” was “[a]ny person or entity to whom 

[Transocean] is obligated by oral or written ‘Insured 

Contract’ . . . to provide insurance such as afforded by 

[the] Policy.” 

 While it was undisputed that BP was an additional 

insured for at least some purposes, the dispute was 

over the scope of coverage and whether that scope 

extended to the subsurface pollution liability allocated 

to BP under the drilling contract. BP contended that 

because Transocean was obligated under the drilling 

contract (which was undisputedly an “Insured 

Contract”) to include BP as an additional insured, BP 

was covered for all “liability imposed by law,” 

including the subsurface pollution liability. Transocean 

and its insurers argued that, because BP’s status as an 

“Insured” could only be ascertained by reference to the 

drilling contract, the scope of coverage was limited to 

the liabilities assumed by Transocean under the 

indemnity provisions of the drilling contract. In short, 

Transocean and the insurers argued that the limitations 

in the drilling contract were incorporated by reference 

into the policy, while BP argued that coverage could 

only be determined by looking to language within the 

four corners of the policies, which included no such 

limitations. 

 A determination of “coverage necessarily begins 

with the four corners of the policies.” “However, we 

have long held insurance policies can incorporate 

limitations on coverage encompassed in extrinsic 

documents by reference to those documents.” “We do 

not require ‘magic’ words to incorporate a restriction 

from another contract into an insurance policy; rather, 

it is enough that the policy clearly manifests an intent 

to include the contract as part of the policy.” In other 

words, to determine the scope of coverage, “we will 

refer to an incorporated document to the extent 

required by the policy,” but will only do so if 

“obligated to do so by the terms of the policy[.]” 

 To determine whether insurance policies 

incorporate terms from the drilling contract, “we 

construe the policies as we would any other contract,” 

and “give the words in the policy their ordinary and 

generally accepted meaning unless the policy indicates 

that the parties intended the language to impart a 

technical or different meaning.” “If an insurance 

contract uses unambiguous language, we will construe 

it as a matter of law and enforce it as written.” 

 “Whether a contract is ambiguous is a question of 

law for the court to decide by looking at the policy as a 

whole in light of the circumstances present when the 

contract was entered.” “Disagreement about a policy’s 

meaning does not create an ambiguity if there is only 

one reasonable interpretation.” 

 When construing a contract, “we give effect only 

to reasonable interpretations of the contract’s terms.” 

In interpreting the drilling contract’s requirement that 

Transocean carry BP “as additional insureds in each of 

[Transocean’s] policies, except Workers’ 

Compensation for liabilities assumed by [Transocean] 

under the terms of [the drilling contract],” BP argued 

that the lack of a comma after “except Workers’ 

Compensation” meant that Transocean was required to 

carry BP as an additional insured for all liabilities on 

any policy other than a workers’ compensation policy. 

The Court rejected this interpretation, as it would “not 

construe the absence of a comma to produce an 

unreasonable construction.” 

 Also, the Court recognized that “contractual 

duties to indemnify and to maintain insurance may be 

separate and independent.” But this “does not prevent 

[these duties] from also being congruent[.]” 

 Here, the Court held that the only reasonable 

interpretation of the insurance policies and the drilling 

contract was that “the scope of Transocean’s duty to 
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indemnify govern[ed] the scope of Transocean’s duty 

to insure BP,” and that BP was an additional insured on 

the insurance policies only to the extent required by the 

drilling contract. In other words, because Transocean 

did not agree to indemnify or obtain insurance for BP 

with regard to subsurface pollution liability, that 

liability was not covered by the insurance policies. 

Because the Court held that the contract was 

unambiguous, the Court did not reach the Fifth 

Circuit’s second certified question regarding whether 

the doctrine of contra proferentum applies between 

sophisticated parties to require the strict construction of 

insurance contracts against the insurer. “The ambiguity 

rule comes into play only if there is more than one 

reasonable interpretation of an insurance policy,” 

which was not the case here. 

 

19. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 

nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

Homeowners argued that the attorney’s fee award 

was part of the “extension of credit” covered by the 

note and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that 

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 

hide behind the nonrecourse status of their home-

equity loan.” 

 

20. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Mineral owner sued exploration company for 

fraud and breach of contract for fraudulent inducing 

him to allow pooling, breach of a “most favored 

nations” clause for royalties, improperly calculating the 

subsurface case from wellhead condensate, 

“unpooling” a unit, breaching certain offset provisions, 

and attorney’s fees. The company alleged, in part, 

limitations, and owner asserted the discovery rule, 

because a later plat falsely showed the well bottom 

outside of a protected area (though an earlier filing 

showed it inside the area). The Supreme Court ruled 

that “when the defendant’s fraudulent 
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misrepresentations extend to the Railroad Commission 

record itself, earlier inconsistent filings cannot be used 

to establish, as a matter of law, that reasonable 

diligence was not exercised . . . [so] reasonable 

diligence remains a fact question.” It also ruled that 

owner’s “unpooling” claim was defeated by his 

acquiescence, that owner’s claim for royalties after 

company failed to drill and offset well was not barred 

by limitations, and that post-judgment interest for the 

failure to pay royalties was 18%, while on all other 

claims it was 5%. 

 “Fraudulent inducement is a subspecies of fraud; 

‘with a fraudulent inducement claim, the elements of 

fraud must be established as they relate to an 

agreement between the parties.’ Accordingly… 

limitations does not start to run until the fraud with 

respect to the contract is discovered or the exercise of 

reasonable diligence would discover it.” 

 Because “fraudulent concealment may toll the 

statute of limitations for contract claims, no incentive 

will exist to recast them as fraud claims.” 

 “‘In construing contracts, we must ascertain and 

give effect to the parties’ intentions as expressed in the 

document.’ We attempt to harmonize all contractual 

provisions by ‘analyzing the provisions with reference 

to the whole agreement.’ We ‘construe contracts from 

a utilitarian standpoint bearing in mind the particular 

business activity sought to be served,’ and, when 

possible and proper, we avoid a ‘construction which is 

unreasonable, inequitable, and oppressive.’ If, through 

the use of relevant rules of construction, the contract 

can be given a definite meaning, we construe it as a 

matter of law.” 

 Regarding the “unpooling” claim, company 

attempted to amend and change the name of the pooled 

unit; the details were public record. “Because of the 

undisputed contents of the notice letter, [owner’s] 

acceptance of royalties for the new unit, and [owner’s] 

refusal to challenge the new unit, we decide the 

question of ratification as a matter of law.” “‘Any act 

inconsistent with an intent to avoid a contract has the 

effect of ratifying the contract.’” 

 When “‘the terms of an agreement call for 

periodic payments during the course of the contract, a 

cause of action for such payments may arise at the end 

of each period.’” Here, company was required to drill 

an offset well, release the acreage, or pay royalties. By 

not performing on the first two, company impliedly 

elected to make recurring royalty payments. The 

“nature of damages” is to provide “‘just compensation 

for the loss or damage actually sustained.’ When the 

law would allow compensation under a recurring 

alternative (i.e., compensatory royalties) but not under 

a non-recurring alternative, it would not be just to 

allow the obligor’s silent, continuous breach to 

constitute an election of the non-recurring alternative.” 

 “The Texas Finance Code provides for a 

maximum post-judgment interest rate of 18% on 

contract claims. . . .” “But, if the contract does not 

specify the interest rate, then the rate is determined 

under section 304.003 . . . [which] is ‘the prime rate as 

published by the Board of Governors of the Federal 

Reserve System on the date of computation,’ not to 

exceed 15% a year or fall below 5% a year.” 

 

21. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

 Westergren claimed National Property offered to 

make him a partner and pay him for a parcel upon 

which he had an option to buy. At mediation with 

others who had claimed they had an option, he agreed 

to release a lis pendens. Westergren later sued National 

Property after it acquired the parcel, sold part, and paid 

him only half of his expected share. However, he failed 

to read a release, which National Property allegedly 

fraudulently induced him to sign, that indicated he was 

releasing all of his claims. The Supreme Court ruled 

that “Westergren’s fraudulent inducement 

defense . . . fail[ed] . . . because . . . he had a reason-

able opportunity to read the release before he signed it 

and elected not to do so. . . . [T]he oral side agreement 

[to become partners] did not satisfy the statute of 

frauds. . . .” Finally, since there was no covenant not to 

sue, “Westergren did not breach the mediated 

settlement agreement or the release by filing this suit.” 

 “Fraudulent inducement ‘is a particular species of 

fraud that arises only in the context of a contract.’” 

Here, “Westergren had to establish that (1) Plank 

‘made a material representation’; (2) Plank’s 

‘representation was false and was either known to be 

false when made or made without knowledge of its 

truth’; (3) Plank’s ‘representation was intended to be 

and was relied upon by the injured party’; and (4) 

Westergren’s ‘injury complained of was caused by the 

reliance.’” 

 In this case, “Westergren could not justifiably rely 

on Plank’s statements about the content of the release, 

which directly conflict with the content of the release 

itself. On its face, the release’s intent and effect is 

obvious and unambiguous.” Present was a notary, he 

had a magnifier on his watch, and there was no 

evidence Plank prevented him from reading it. He “had 

a reasonable opportunity to review” it. His “decision 
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not to read the release and instead to rely on Plank’s 

representations because he did not have his glasses and 

was ‘in a hurry’ was not justifiable.” It “‘is not the 

courts’ role ‘to protect parties from their own 

agreements.’” 

 “Under the statute of frauds, ‘a contract for the 

sale of real estate’ is unenforceable unless it is in 

writing and signed by the person to be charged. 

Whether a contract comes within the statute of frauds 

is a question of law, which we review de novo.” 

 The partial performance exception did not apply 

in this case. “If the evidence establishes that the party 

who performed the act that is alleged to be partial 

performance could have done so for some reason other 

than to fulfill obligations under the oral contract, the 

exception is unavailable.” 

Footnote 2: The “equitable exception [the partial 

performance exception] to the statute of 

frauds, . . . requires more than just one party’s 

performance of some obligation under the alleged oral 

contract. . . . [E]ven ‘“full performance,’ in the sense of 

full payment of the consideration by the purchaser, ‘is 

held not to make the contract enforceable unless 

accompanied by other circumstances, such as change 

of possession and erection of valuable 

improvements’… ‘[T]o relieve a parol sale of land 

from the operation of the statute of frauds, three things 

were necessary: 1. Payment of the consideration, 

whether it be in money or services. 2. Possession by 

the vendee. And 3. The making by the vendee of 

valuable and permanent improvements upon the land 

with the consent of the vendor; or, without such 

improvements, the presence of such facts as would 

make the transaction a fraud upon the purchaser if it 

were not enforced. Payment of the consideration, 

though it be a payment in full, is not sufficient.’” 

 “A party cannot rely upon oral representations to 

satisfy the partial performance exception. . . .” 

 “The statute of frauds ‘unmistakably declares a 

policy that parol testimony is too unreliable for proof 

of certain types of agreement, and courts must give 

heed to that policy as well as to considerations of an 

equitable character.’” 

“With respect to his partnership claim, we have 

held that the oral contract in which Plank promised to 

make Westergren a partner with him and his brother is 

unenforceable under the statute of frauds. Westergren’s 

claim for breach of partnership duties therefore must 

fail as well.” 

Here, filing suit did not breach the release or 

mediated settlement agreement, because there was no 

covenant not to sue. “We find no language in the MSA 

in which Westergren agreed not to sue the Plank 

parties.” 

 The “release may be pleaded as an absolute bar to 

the suit—in other words, it provides the parties with an 

affirmative defense. . . . Although the release provides 

an affirmative defense to future suits, we cannot 

construe it as including a covenant not to sue where, in 

fact, the plain language does not bar future suits.” 

 

I. Insurance Law, Insurance Contracts, Stowers, 

Subrogation, Indemnity, Bad Faith 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

 “[A]bsent special circumstances, a surety cannot 

be sued without also suing its principal. . . . [But] ‘a 

principal obligor on a contract may be sued alone.’” 

 

2. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The “prompt-payment provision . . . [turns on] 

when a policyholder is actually notified that their [sic] 

claim was approved.” 

 

3. U.S. Metals, Inc. v. Liberty Mutual Group, Inc., 

490 S.W.3d 20 (Tex. 2015) 

 

Certified questions from the Fifth Circuit arising 

from an insurance coverage dispute. Insured was sued 

by refinery for the cost of replacing defective metal 

flanges supplied by insured, as well as the lost use of 

the diesel units that had to be shut down during the 

replacement. Insured was covered under a standard-

form commercial general liability (CGL) policy, but 

carrier denied coverage. The Supreme Court held that 

the mere installation of the defective flanges did not 

constitute a “physical injury” covered under the 

standard-form CGL policy; and (2) the refinery’s diesel 

units were “impaired property,” damage to which was 

excluded under the policy. 

The standard-form CGL policy covers “property 

damage”, which includes ‘“[p]hysical injury’” as well 

as ‘“[l]oss of use of tangible property that is not 

physically injured.’” The policy excludes ‘““[p]roperty 

damage” to “impaired property” or property that has 

not been physically injured, arising out of . . . [a] 

defect, deficiency, inadequacy or dangerous condition 

in “your product.””’ ‘“Impaired property’” is defined 

as ‘“tangible property, other than “your product” …, 

that cannot be used or is less useful because . . . [i]t 

incorporates “your product” . . . that is known or 
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thought to be defective . . . if such property can be 

restored by the repair, replacement, adjustment or 

removal of “your product.”’ 

Here, while the installation of defective flanges 

“can certainly be said to have injured” refinery’s 

property, the Supreme Court held that this was not a 

“physical injury” within the meaning of the CGL 

policy. While some jurisdictions had adopted an 

“incorporation theory,” whereby the mere 

incorporation of a defective part in property constitutes 

a “physical injury,” the Supreme Court agreed with 

“most courts” in rejecting this theory. “[T]he best 

reading of the standard-form CGL policy text is that 

physical injury requires tangible, manifest harm and 

does not result merely upon the installation of a 

defective component in a product or system.” 

While “the units were physically injured in the 

process of replacing the faulty flanges,” because they 

were welded to the pipes and had to be cut out, the 

repair costs and damages for loss of use of the diesel 

units during the replacement were not covered because 

the “impaired property” exclusion applied. Rejecting 

the argument that restoration of the diesel units 

required more than simply removing and replacing the 

flanges alone, the Supreme Court pointed out that 

‘“[t]he policy definition of ‘impaired property’ does 

not restrict how the defective product is to be 

replaced.” 

Because “[t]he diesel units were restored to use 

by replacing the flanges,” whatever the process for 

doing so, the units were “impaired property.” 

However, the insulation and gaskets destroyed in the 

replacement process were not “restored to use,” but 

had to be replaced, so they were “not impaired 

property” and “the cost of replacing them were 

therefore covered by the policy.” 

 

4. McGinnes Industrial Maintenance Corporation v. 

The Phoenix Insurance Company, 477 S.W.3d 786 

(Tex. 2015) 

  

 In this certified question, the Fifth Circuit asked 

if, under Texas law, an EPA superfund cleanup 

proceeding is a “suit” triggering a duty to defend by an 

insurer under a CGL policy. The Supreme Court ruled 

that it is. 

 In the unique circumstances under CERCLA, the 

actions previously taken in court were conducted 

directly with the agency. 

 The term “‘suit’ commonly refers to a proceeding 

in court.” But here, it included a CERCLA enforcement 

proceeding. First, the EPA could now accomplish 

administratively what, at the time the policy was 

written, required a lawsuit. Second, cleanup costs were 

“damages.” Third, 13 of 16 states ruled similarly. 

Though “[w]e [could not] achieve uniformity with our 

decision. . . . Still, ‘we [thought] it prudent to strive for 

uniformity as much as possible.’” 

 

5. RSUI Indemnity Company v. The Lynd Company, 

466 S.W.3d 113 (Tex. 2015) 

 

Primary and excess insurance policies covered 

more than 100 properties. Fifteen properties were 

damaged in a single hurricane. Excess insurer and 

insured disagreed as to the amount of coverage 

available. 

 The policy included a schedule of insured 

properties and their values as determined by the 

insured, with the premium determined as a percentage 

of the declared values of the properties. The dispute 

centered on a Scheduled Limit of Liability 

endorsement to the excess policy, which provided that 

the insurer’s liability “‘shall be limited to the least of 

the following in any one ‘occurrence’: a. the actual 

adjusted amount of the loss . . . ; b. 115% of the 

individually stated value for each scheduled item of 

property at the location which had the loss . . . ; or c. 

The Limit of Liability as shown on the Declarations 

Page.’” An “occurrence” was defined as “any one 

loss . . . or series of losses,” and it was undisputed that 

all of the damage to all of the properties resulting from 

the hurricane was from one “occurrence.” 

 The parties disagreed as to how these limits would 

apply where there were losses to multiple properties 

from the same “occurrence.” Insurer interpreted this 

provision as requiring an “item-by-item” approach 

whereby the three alternative limits would be 

compared—and the “least of” alternative applied—

separately for each damaged property. Insured 

interpreted the provision as requiring an “aggregate” 

approach whereby all of the damages for the entire 

occurrence would be totaled and the applicable limit 

chosen only once. 

 “An insurance policy is a contract, generally 

governed by the same rules of construction as all other 

contracts.” The analysis begins “with the language of 

the contract because it is the best representation of 

what the parties mutually intended,” with words and 

phrases given “their ordinary and generally accepted 

meaning,” with no provision “isolated from its setting 

and considered apart from the other provisions.” In the 

case of insurance contracts, courts are “mindful of 

other courts’ interpretations of policy language that is 
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identical or very similar to the policy language at 

issue,” striving “for uniformity . . . especially 

where . . . the contract provisions are identical across 

the jurisdictions.” 

 Where the parties offer conflicting interpretations 

but “only one party’s construction is reasonable, the 

policy is unambiguous and we will adopt that party’s 

construction. But if both constructions present 

reasonable interpretations of the policy’s language, we 

must conclude that the policy is ambiguous.” In the 

case of insurance contracts, any ambiguity is resolved 

in favor of the insured, even if the insurer’s 

interpretation “appears to be more reasonable or a 

more accurate reflection of the parties’ intent.” 

 Insurer argued that because the title of the 

provision included the word “scheduled,” the policy 

was a “scheduled policy,” which it contended was 

accepted in the insurance industry as a policy where 

coverage was limited on an item-by-item basis. 

Regardless of whether insurer’s interpretation of 

“scheduled” was correct, however, the title did not 

control the interpretation of the provision. While a 

section’s “‘title, like every other portion of a contract, 

may be looked to determine its meaning,’” “‘the 

greater weight must be given to the operative 

contractual clauses of the agreement.’” 

 Insurer also argued that the overall “structure” of 

the policy confirmed that it was a “scheduled policy” 

with item-by-item limits, as it covered multiple 

properties, required insured to submit a schedule of 

covered properties and their values, and provided that 

insurer would rely on the reported values to assess its 

risks and determine the premium. However, “none of 

these reasons individually, nor all of them together, is 

sufficient to establish that the policy must be a 

scheduled policy” or to render insured’s interpretation 

unreasonable. Ultimately, “the language of this policy 

[] dictates how the policy operates, not the label parties 

affix to it.” 

Insurer argued that similar forms have been 

interpreted in other jurisdictions to require item-by-

item limits, and that principles of uniformity required 

the same interpretation in Texas. “In the end, however, 

we conclude that the national jurisprudence on this 

issue is insufficient to require us to ignore the 

ambiguity of this policy.” 

Looking to the operative language of the policy, 

the Court concluded that while both parties’ 

interpretations were consistent with some provisions 

and in conflict with others, neither party’s 

interpretation was unreasonable and thus the 

“endorsement is [] ambiguous.” “Because our rules 

require us to construe an insurance policy’s ambiguous 

coverage limitation in favor of coverage for the 

insured,” the Court adopted the insured’s 

interpretation. 

 

6. JAW The Pointe, LLC v. Lexington Insurance 

Company, 460 S.W.3d 597 (Tex. 2015) 

 

Insured’s apartment complex sustained wind and 

flood damage in a hurricane. City ordinance required 

that buildings sustaining damage equal to or greater 

than 50% of their market value be brought into 

compliance with current code requirements. The 

ordinance’s enforcement was triggered by a permit 

application which included both wind and flood 

damage. Because the existing building could not be 

brought up to current code, compliance with the 

ordinance required insured to demolish and rebuild the 

complex. 

 Insured presented claims to insurer under policy 

endorsements which covered demolition and increased 

repair costs due to enforcement of a law or ordinance 

where enforcement was caused by a “covered loss.” 

The policy was an “all risks” policy which covered 

wind damage but excluded flood damage. The policy 

also included an anti-concurrent-causation provision 

which disclaimed coverage for “any ‘loss or damage 

caused directly or indirectly by any’ excluded cause or 

event, ‘regardless of any other cause or event that 

contributes concurrently or in any sequence to the 

loss.’” 

 Insurance policies are construed “‘according to 

general rules of contract construction to ascertain the 

parties’ intent.’” Ambiguities are resolved “‘in favor of 

coverage,’” “‘[b]ut an ambiguity does not exist simply 

because the parties interpret a policy differently.”’ 

 In a coverage dispute, the insured initially “‘has 

the burden of establishing coverage under the terms of 

the policy.’” Then, the burden shifts to the insurer “to 

plead and prove that the loss falls within an 

exclusion.’” Finally, if an exclusion is established, “the 

burden shifts back to the insured to show that an 

exception to the exclusion” applies. 

 Acknowledging that it had “not previously 

addressed an anti-concurrent-causation clause,” the 

Court agreed with prior Fifth Circuit cases that, “under 

Texas law, the anti-concurrent-causation clause and the 

exclusion for losses caused by flood, ‘read together, 

exclude from coverage any damage caused by a 

combination of wind and water.’” The effect of this 

clause is to preclude the application of the “common-

law concurrent-causation doctrine” wherein, where 
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“‘excluded and covered events combine to cause’ a 

loss and ‘the two causes cannot be separated,” the 

exclusion is triggered and bars covered but where the 

covered and excluded events “‘each independently 

cause’ the loss,” the loss is covered. 

 Here, while the wind damage alone may have 

been sufficient to “trigger the ordinances” and require 

demolition, “the relevant inquiry is what in fact 

triggered enforcement of the ordinances, not what in 

theory was sufficient to do so.” The city’s enforcement 

of the ordinance was triggered by insured’s application 

for a repair permit, which did not differentiate between 

wind and flood damage and, because it included a 

number “far in excess of all wind damage 

estimates, . . . it must have included flood damage.” 

Because the only evidence conclusively established 

that “the wind damage and the flood damage combined 

to cause” enforcement of the ordinance, coverage of 

the compliance cost was excluded under the anti-

concurrent-causation clause. 

 

7. The Fredericksburg Care Company, L.P. v. Perez, 

461 S.W.3d 513 (Tex. 2015) 

 

 Dispute over whether the FAA required a claim 

against a nursing home to be arbitrated, or if the 

McCarran-Ferguson Act exempted it. The Supreme 

Court ruled it did not, because Chapter 74’s purpose 

was not to regulate insurance.  

 “The MFA [which provides an exemption to 

federal preemption] provides that the regulation and 

taxation of the business of insurance is a matter of state 

law.” MFA section 1012(b) has two clauses; the second 

deals with antitrust, while the first applies to statutes 

regulating insurance. That clause has “a three-part test 

that determines whether: ‘(1) the federal statute does 

not specifically relate to the ‘business of insurance,’ (2) 

the state law was enacted for the ‘purpose of regulating 

the business of insurance,’ and (3) the federal statute 

operates to ‘invalidate, impair, or supersede’ the state 

law.” 

 The FAA does not relate to insurance. The “MFA 

focuses ‘upon the relationship between the insurance 

company and its policyholders.’” The laws regulating 

insurance “‘consist[] of laws that possess the ‘end, 

intention, or aim’ of adjusting, managing, or 

controlling the business of insurance.’’” A law’s 

“tenuous” connection to insurance “is insufficient to 

escape preemption.” 

 “Courts apply three non-dispositive criteria in 

evaluating whether a practice is part of the ‘business of 

insurance,’ considering whether: ‘(1) the practice has 

the effect of transferring or spreading a policyholder’s 

risk; (2) the practice is an integral part of the policy 

relationship between the insurer and the insured; and 

(3) the practice is limited to entities within the 

insurance industry.’” Only when carriers “are engaged 

in the ‘business of insurance’ does the [MFA] apply.” 

This includes “the fixing of rates, the selling and 

advertising of policies, . . . the licensing of insurance 

companies and their agents[,] . . . the writing of 

insurance contracts and the actual performance of those 

contracts.” 

 Chapter 74 “‘was aimed at broadening access to 

health care by lowering malpractice insurance 

premiums.’” Its purpose was to impose “tort 

reform . . . [to make] health care more affordable. . . .” 

Thus, as a whole, Chapter 74 does not constitute 

regulating insurance. 

 “[S]ection 74.451 is . . . not an arbitration statute 

that relates specifically to insurance contracts, which 

courts have found to fall under the MFA’s protection.” 

It “is a law that regulates the relationship between 

patients and health care providers, and ‘it is not 

attempting to secure the interests of those purchasing 

insurance policies.’” 

“‘A contract of insurance is one by which an 

insured transfers risks to an insurer for the payment of 

a premium.’” 

 

8. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Injured worker had lifetime benefits. Carrier’s 

adjustment company delayed or refused payments, and 

had worker and his wife arrested, claiming insurance 

fraud. Worker and wife sued under many theories, 

including insurance code violations and intentional 

infliction of emotional distress. Expanding Texas 

Mutual Insurance Co. v. Ruttiger, 381 S.W.3d 430 

(Tex. 2012), the Supreme Court ruled that the case 

must be dismissed. The “Division of Workers’ 

Compensation has exclusive jurisdiction . . . [b]ecause 

all of the claims arise out of relators’ investigation, 

handling, and settling of claims for workers’ 

compensation benefit. . . .” The “Act provides 

[plaintiffs] their exclusive remedies.” 

 Ruttiger determined that workers cannot pursue 

claims under TEX. INS. CODE §§ 541.060 and 542.003, 

or the breach of the duty of good faith and fair dealing. 

Ruttiger did not foreclose suits based upon § 541.061 

for misrepresentations. The Ruttiger rule does not 

“depend on the nature of the relief the claimant seeks.” 

 The “Act bars [plaintiffs’] claims for negligence, 
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gross negligence, breach of contract, quantum meruit, 

breach of the duty of good faith and fair dealing, and 

statutory violations,” as well as their “common law and 

statutory causes of action based on allegations of 

deception, fraud, and misrepresentation.” 

 

9. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

A “cause of action for indemnity does not accrue 

‘until the indemnitee’s liability to the party seeking 

damages becomes fixed and certain,’ generally by a 

judgment. Still, ‘an indemnitee may bring a claim 

against an indemnitor before the judgment is assigned 

against the indemnitee’. . . .” 

 

10. In re Deepwater Horizon, 470 S.W.3d 452 (Tex. 

2015) 

 

Certified question from the Fifth Circuit regarding 

insurance coverage litigation arising from the 2010 

Deepwater Horizon offshore oil rig explosion and the 

resulting underwater oil spill. The drilling contract 

between the oil field developer, BP, and the drilling rig 

owner, Transocean, included a “knock-for-knock” 

indemnity agreement where Transocean agreed to 

indemnify BP for above-surface pollution regardless of 

fault, and BP agreed to indemnify Transocean for all 

other pollution risk, including subsurface pollution. 

 In addition, apart from the indemnity obligation, 

the drilling contract required Transocean to carry 

liability insurance and to name BP “as additional 

insureds in each of [Transocean’s] policies, except 

Workers’ Compensation for liabilities assumed by 

[Transocean] under the terms of [the drilling 

contract].” 

 Transocean maintained liability insurance policies 

covering its worldwide drilling operations, which 

obligated insurers to pay for liability “(a) imposed 

upon the ‘Insured’ by law or (b) assumed by the 

‘Insured’ under an ‘Insured Contract.’” BP was not 

specifically named as an additional insured in the 

policies, or in any endorsement or certificate of 

coverage. However, included in the definition of an 

“Insured” was “[a]ny person or entity to whom 

[Transocean] is obligated by oral or written ‘Insured 

Contract’ . . . to provide insurance such as afforded by 

[the] Policy.” 

 While it was undisputed that BP was an additional 

insured for at least some purposes, the dispute was 

over the scope of coverage and whether that scope 

extended to the subsurface pollution liability allocated 

to BP under the drilling contract. BP contended that 

because Transocean was obligated under the drilling 

contract (which was undisputedly an “Insured 

Contract”) to include BP as an additional insured, BP 

was covered for all “liability imposed by law,” 

including the subsurface pollution liability. Transocean 

and its insurers argued that, because BP’s status as an 

“Insured” could only be ascertained by reference to the 

drilling contract, the scope of coverage was limited to 

the liabilities assumed by Transocean under the 

indemnity provisions of the drilling contract. In short, 

Transocean and the insurers argued that the limitations 

in the drilling contract were incorporated by reference 

into the policy, while BP argued that coverage could 

only be determined by looking to language within the 

four corners of the policies, which included no such 

limitations. 

 A determination of “coverage necessarily begins 

with the four corners of the policies.” “However, we 

have long held insurance policies can incorporate 

limitations on coverage encompassed in extrinsic 

documents by reference to those documents.” “We do 

not require ‘magic’ words to incorporate a restriction 

from another contract into an insurance policy; rather, 

it is enough that the policy clearly manifests an intent 

to include the contract as part of the policy.” In other 

words, to determine the scope of coverage, “we will 

refer to an incorporated document to the extent 

required by the policy,” but will only do so if 

“obligated to do so by the terms of the policy[.]” 

 To determine whether insurance policies 

incorporate terms from the drilling contract, “we 

construe the policies as we would any other contract,” 

and “give the words in the policy their ordinary and 

generally accepted meaning unless the policy indicates 

that the parties intended the language to impart a 

technical or different meaning.” “If an insurance 

contract uses unambiguous language, we will construe 

it as a matter of law and enforce it as written.” 

 “Whether a contract is ambiguous is a question of 

law for the court to decide by looking at the policy as a 

whole in light of the circumstances present when the 

contract was entered.” “Disagreement about a policy’s 

meaning does not create an ambiguity if there is only 

one reasonable interpretation.” 

 When construing a contract, “we give effect only 

to reasonable interpretations of the contract’s terms.” 

In interpreting the drilling contract’s requirement that 

Transocean carry BP “as additional insureds in each of 

[Transocean’s] policies, except Workers’ 

Compensation for liabilities assumed by [Transocean] 

under the terms of [the drilling contract],” BP argued 
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that the lack of a comma after “except Workers’ 

Compensation” meant that Transocean was required to 

carry BP as an additional insured for all liabilities on 

any policy other than a workers’ compensation policy. 

The Court rejected this interpretation, as it would “not 

construe the absence of a comma to produce an 

unreasonable construction.” 

 Also, the Court recognized that “contractual 

duties to indemnify and to maintain insurance may be 

separate and independent.” But this “does not prevent 

[these duties] from also being congruent[.]” 

 Here, the Court held that the only reasonable 

interpretation of the insurance policies and the drilling 

contract was that “the scope of Transocean’s duty to 

indemnify govern[ed] the scope of Transocean’s duty 

to insure BP,” and that BP was an additional insured on 

the insurance policies only to the extent required by the 

drilling contract. In other words, because Transocean 

did not agree to indemnify or obtain insurance for BP 

with regard to subsurface pollution liability, that 

liability was not covered by the insurance policies. 

 Because the Court held that the contract was 

unambiguous, the Court did not reach the Fifth 

Circuit’s second certified question regarding whether 

the doctrine of contra proferentum applies between 

sophisticated parties to require the strict construction of 

insurance contracts against the insurer. “The ambiguity 

rule comes into play only if there is more than one 

reasonable interpretation of an insurance policy,” 

which was not the case here. 

 

J. Suit on an Acccount  

 

No cases to report.  

 

K. Secured Transactions 

 

1. Janvey v. Golf Channel, Inc., 487 S.W.3d 560 

(Tex. 2016) 

 

 Certified question. Receiver of Stanford sued Golf 

Channel to “claw back” $5.9M of payments it received 

from media services. The Supreme Court ruled that, 

under the Texas Uniform Fraudulent Transfer Act 

(TUFTA), the “‘reasonably equivalent value’ 

requirement [to avoid a claw back] can be satisfied 

with evidence that the transferee (1) fully performed 

under a lawful, arm’s-length contract for fair market 

value, (2) provided consideration that had objective  

 

 

 

value at the time of the transaction, and (3) made the 

exchange in the ordinary course of the transferee’s 

business.” This is true even though the debtor was 

engaged in a Ponzi scheme. 

“TUFTA operates to ‘prevent debtors from 

defrauding creditors by placing assets beyond their 

reach,’ but it also protects transferees ‘who took in 

good faith and for a reasonably equivalent value.’”  

If the transferee meets the requirements of TUFTA, 

it has “a complete defense.” TUFTA includes an 

“affirmative defense in section 24.009(a).” 

Under TUFTA, an “asset transferred with ‘actual 

intent to hinder, delay, or defraud’ a creditor may be 

reclaimed for the . . . creditors unless the transferee 

‘took [the asset] in good faith and for a reasonably 

equivalent value.’ Even without proof of actual intent, 

an asset transfer may be avoided if the transferor was 

financially vulnerable at the time of the transaction and 

the ‘value’ exchanged was not reasonably equivalent.” 

 “TUFTA provides a list of eleven, nonexclusive 

indicia of fraudulent intent,” each called a “badge of 

fraud.” “Intent to defraud is ordinarily a fact question.” 

“Whether a debtor obtained reasonably equivalent 

value in a particular transaction is determined from a 

reasonable creditor’s perspective at the time of the 

exchange, without regard to the subjective needs or 

perspectives of the debtor or transferee and without the 

wisdom hindsight often brings. Considering TUFTA’s 

definitions, . . . , we conclude the reasonably 

equivalent value requirement in section 24.009(a) of 

TUFTA is satisfied when the transferee fully performed 

in an arm’s-length transaction in the ordinary course of 

its business at market rates.” Footnote 81: such value 

does not include the hope of employment, marital 

harmony, spiritual benefits, love and affection, and 

family obligations. 

The Court held that TUFTA “does not contain 

separate standards for assessing ‘value’ and 

‘reasonably equivalent value’ based on whether the 

debtor was operating a Ponzi scheme. Transactions for 

consumable goods and services may deplete a debtor’s 

leviable assets, but that factor alone does not render the 

exchange valueless. Value must be determined 

objectively at the time of the transfer and in relation to 

the individual exchange at hand rather than viewed in 

the context of the debtor’s entire enterprise, viewed 

subjectively from the debtor’s perspective, or based on 

a retrospective evaluation of the impact it had on the 

debtor’s estate.” 
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L. Equitable Remedies, Defenses, Injunctions 

(Equitable Bill of Review is at IV(N)) 

 

1. Crosstex North Texas Pipeline, L.P. v. Gardiner, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

A court may abate a nuisance through injunctive 

relief “whether it is temporary or permanent,” and “the 

decision to enjoin” the conduct is “‘a discretionary 

decision for the judge after the cases has been tried and 

the jury discharged.’” 

 

2. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

 

Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decrees allocated costs to “‘the party who incurred 

them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that 

litigants had an adequate remedy at law, precluding 

injunctive relief. 

The Supreme Court rejected the district clerk’s 

argument that litigants could have filed a motion to 

retax costs and thus had an adequate remedy at law. 

“Generally, the existence of an adequate remedy at law 

will bar equitable relief. However, if an otherwise 

complete and adequate remedy at law will lead to a 

multiplicity of suits, ‘that very fact prevents it from 

being complete and adequate.’ ‘[T]he unlawful acts of 

public officials’ are prime candidates for injunctions 

‘when [those acts] could cause irreparable injury or 

when such remedy is necessary to prevent a 

multiplicity of suits.’” 

“A motion to retax costs confront[ed] the 

correctness of the clerk’s ministerial calculations,” and 

is properly used to correct such “fact-specific errors” 

as “miscalculating the cost of an item or billing an item 

that is not statutorily taxable” and “made in individual 

cases that require a similarly individual approach to 

redress.” 

Here, by contrast, litigants were “complaining 

of . . . a systematic policy that contravenes the law,” 

and “[i]t would be wasteful to force each individual 

[litigant] to file a motion to retax costs when a single 

injunction will do.” 

Also, the injunction, which enjoined the district 

clerk not just “from billing costs to the named parties, 

but to all litigants who qualify as indigent,” was not 

overbroad. “An injunction must be broad enough to 

‘prevent repetition of the evil sought to be stopped.’” 

“When a policy or procedure is challenged as being in 

conflict with state law, any injunction that issues will 

necessarily affect individuals beyond the named 

parties.” The injunction was not overbroad, because it 

“tracks the language of Rule 145” and “does not 

restrain the District Clerk from any lawful activity.” 

Finally, injunction, rather than mandamus, was 

the appropriate remedy. “When the purpose of the suit 

is to compel action, then mandamus is proper; 

conversely, when the purpose is to restrain action or 

threatened action, then an injunction is proper.” Here, 

because “the true relief lies in enjoining the District 

Clerk from continuing his policy” of collecting costs 

from indigent litigants, injunction was proper. 

 

3. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

Footnote 4: “‘A claim for ‘money had and 

received’ is equitable in nature. ‘Money had and 

received is a category of general assumpsit to restore 

money where equity and good conscience require 

refund.’ ‘A cause of action for money had and received 

is not premised on wrongdoing, but ‘looks only to the 

justice of the case and inquires whether the defendant 

has received money which rightfully belongs to 

another.’’ ‘In short, it is an equitable doctrine applied 

to prevent unjust enrichment.’ ‘To prove a claim for 

money had and received, a plaintiff must show that a 

defendant holds money which in equity and good 

conscience belongs to him.’” 

Footnote 7: “‘Restitution’ is a measure of contract 

damages that are awarded to a plaintiff ‘based on the 

defendant’s unjust enrichment.’ A ‘refund’ is ‘[t]he 

return of money to a person who overpaid . . . .’” 

 

4. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 
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members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement.  

 “Disgorgement is an equitable forfeiture of 

benefits wrongfully obtained, as for example ‘when a 

fiduciary agent usurps an opportunity properly 

belonging to a principal’, where ‘an agent divert[s] an 

opportunity from [a] principal or engage[s] in 

competition with the principal, [and] the 

agent . . . profit[s] or benefit[s] in some way”, and 

where ‘a person who renders service to another in a 

relationship of trust . . . breaches that trust’. The 

remedy discourages disloyalty and strengthens 

fiduciary relationships by ‘strip[ping] the defendant of 

a wrongful gain.’ We have said that such equitable 

forfeiture ‘is not mainly compensatory . . . nor is it 

mainly punitive’ and ‘cannot . . . be measured 

by . . . actual damages.’ Disgorgement is compensatory 

in the same sense attorney fees, interest, and costs are, 

but it is not damages.” 

 

5. G.T. Leach Builders, LLC v. Sapphire V.P., LP, 

458 S.W.3d 502 (Tex. 2015) 

 

Developer sued insurance brokers, alleging that 

insurance brokers had allowed a builder’s risk policy to 

expire, leaving developer without water damage 

coverage when a hurricane struck, heavily damaging 

developer’s condominium development. Insurance 

brokers designated general contractor, subcontractors, 

and engineers as responsible third parties, alleging that 

construction defects contributed to the water damage 

that resulted in the uncovered losses. Developer 

promptly added the third parties to its petition. 

 Engineers, insurance brokers, and subcontractors 

filed motions to compel arbitration, asserting an 

arbitration provision in the general contract—to which 

none of them were signatories—and arguing developer 

was equitably estopped from preventing them from 

enforcing the arbitration agreement. A litigant who 

sues seeking a “direct benefit” under a contract 

“subjects him or herself to the contract’s terms,” 

including any arbitration provision. The litigant cannot 

“’have it both ways,’” and is estopped from seeking 

“’to hold the non-signatory liable pursuant to duties 

under the contract’” while simultaneously denying the 

applicability of the contract’s arbitration provision. 

 Equitable estoppel only applies in this situation 

“when a claimant seeks ‘direct benefits’ under the 

contract” and not when the claim merely “‘relates to’” 

the contract. “The claim must ‘depend on the 

existence’ of the contract and be unable to ‘stand 

independently’ without the contract.” In other words, 

the “alleged liability must ‘arise[] solely from the 

contract or must be determined by reference to it,” and 

must at the same time not “‘arise[] from general 

obligations imposed by state law.’” 

 Here, developer’s claims against engineers, 

insurance brokers, and subcontractors were not seeking 

direct benefits under its contract with general 

contractor. Rather, developer was suing for breach of 

obligations under its separate contractors with 

engineers and insurance brokers and under the 

subcontracts between general contractor and 

subcontractors, respectively. 

 

6. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. The Supreme 

Court ruled that, while “an executive has broad 

discretion in negotiating the terms of a mineral 

lease, . . . the executive owes the non-executive a duty 

of utmost good faith and fair dealing.” The “executive 

is prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Fact questions precluded summary judgment 

on the breach of the executive’s duty. In addition, a 

constructive trust was not required. 

 “A constructive trust is an equitable, court-created 

remedy designed to prevent unjust enrichment.” “The 

party requesting a constructive trust must establish the 

following: (1) breach of a special trust or fiduciary 

relationship or actual or constructive fraud; (2) unjust 

enrichment of the wrongdoer; and (3) an identifiable 

res that can be traced back to the original property.” 

The court must determine if “a wrongful taking has 

occurred.” 

 “A constructive trust is not merely a vehicle for 

collecting assets as a form of damages. . . . [A] 

constructive trust may not be imposed simply because 

doing so will, from an accounting perspective, make 

[plaintiff] whole or close to whole.” 

 The TUFTA’s “‘is to prevent debtors from 

defrauding creditors by placing assets beyond their 

reach.’” “Under TUFTA, a ‘debtor,’ defined as a ‘person 

who is liable on a claim,’ is prohibited from 

transferring its assets for less than reasonably 

equivalent value if it is insolvent or would become 

insolvent by virtue of the transfer. Under the Act, a 
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debtor is insolvent ‘if the sum of the debtor’s debts is 

greater than all of the debtor’s assets at a fair 

valuation.’ If the debtor ‘is generally not paying the 

debtor’s debts as they become due,’ insolvency is 

presumed.” 

 

M. Wrongful Death and Survival Actions 

 

No cases to report.  

 

N. Torts and Causes of Action Generally 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse, holding that there was no 

evidence of negligent entrustment. 

Footnote 6: “The reference to the requirement that 

the operator be ‘licensed’ arises from cases alleging 

negligent entrustment of an automobile, and is based 

on the fact that Texas statutes require all drivers to be 

licensed and prohibit an owner from knowingly 

permitting an unlicensed driver to operate the owner’s 

vehicle. Because the statutes’ purpose is to ‘insure a 

minimum of competence and skill on the part of 

drivers . . . ,’ the vehicle owner’s violation of the 

statute constitutes negligence per se.” 

“If Texas statutes required [electrician] to be 

legally licensed to operate the forklift, then permitting 

him to operate it without a legal license would 

constitute negligence per se.” 

 

2. Crosstex North Texas Pipeline, L.P. v. Gardiner, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

Pipeline builds noisy compressor stations near 

ranch owned for recreational purposes. Ranch owners 

sue for nuisance. In a lengthy opinion, the Supreme 

Court took “this opportunity to clarify the law” of 

private nuisance in Texas. 

The Court confirmed the definition of nuisance 

used in recent cases: “‘A “nuisance” is a condition that 

substantially interferes with the use and enjoyment of 

land by causing unreasonable discomfort or annoyance 

to persons of ordinary sensibilities attempting to use 

and enjoy it.’” 

However, to “reduce the confusion” resulting 

from the “variety of ways” in which the term 

“nuisance” has been used, the Court clarified that the 

term does not refer “to a cause of action or to the 

defendant’s conduct or operations,” but rather that it 

“describes a type of injury that the law has recognized 

can give rise to a cause of action because it is an 

invasion of a plaintiff’s legal rights.” In other words, 

nuisance is a type of legal injury, not a cause of action. 

A cause of action “‘generally accrues when a wrongful 

act causes a legal injury,’” and nuisance refers to the 

legal injury, not the wrongful act. 

The injury here—“the interference with the use 

and enjoyment of property”—only rises to the level of 

a legal injury where “the interference is ‘substantial’ 

and causes ‘discomfort or annoyance’ that is 

‘unreasonable.’” 

The requirement that the interference be 

“substantial” sets a “minimum threshold” and 

“confirms that the law ‘does not concern itself with 

trifles[.]’” “Whether an interference is substantial or 

merely a ‘trifle’ or ‘petty annoyance’ necessarily 

depends on the particular facts at issue, including, for 

example, the nature and extent of the interference, and 

how long the interference lasts or how often it recurs.” 

To prove a nuisance as a legal injury, “a plaintiff 

must establish that the effects of the substantial 

interference on the plaintiff are unreasonable—not that 

the defendant’s conduct or land use was unreasonable.” 

“[T]he standard for determining whether the effects of 

the interference are unreasonable is an objective one.” 

The effects must be “‘such as would disturb and annoy 

persons of ordinary sensibilities, and of ordinary tastes 

and habits.’” 

Because nuisance describes only a legal injury, 

there must also be a wrongful act in order to create 

liability. “[T]here must be some level of culpability on 

behalf of the defendant; nuisance cannot be premised 

on a mere accidental interference.” The court 

“retain[ed] the three general categories of conduct that 

may support liability”: intentional conduct, negligence, 

and conduct giving rise to strict liability. 

“[A] defendant intentionally causes a nuisance if 

the defendant ‘acts for the purpose of causing’ the 

interference or ‘knows that [the interference] is 

resulting or is substantially certain to result’ from the 

defendant’s conduct.” Intent is “measured by a 

subjective standard, meaning the defendant must have 

actually” had the requisite intent. The plaintiff must 

prove that the defendant intended the interference, not 
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just the “conduct that caused the interference.” Finally, 

the plaintiff need not prove that the defendant’s 

conduct was unreasonable, only that the resulting 

“effects of the substantial interference be 

unreasonable.” 

A defendant may also “be liable for ‘negligently’ 

causing a ‘nuisance.’” “In this category, the claim is 

governed by ordinary negligence principles,” with the 

elements of “‘the existence of a legal duty, breach of 

that duty, and damages proximately caused by the 

breach.’” “The only unique element . . . is the burden 

to prove that the defendant’s negligent conduct caused 

a nuisance[.]” 

A claim for strict liability for creation of a 

nuisance cannot be established merely by “‘abnormal 

and out of place’ conduct,” but instead requires 

“conduct that constitutes an ‘abnormally dangerous 

activity’ or involves an abnormally ‘dangerous 

substance’ that creates a ‘high degree of risk’ of 

serious injury.” 

The questions of substantial interference; 

unreasonable effects; and whether the defendant 

created the nuisance intentionally, negligently, or 

through conduct giving rise to strict liability “generally 

present questions of fact for the jury to decide.” 

The three different remedies available for a 

private-nuisance claim are “damages, injunctive relief, 

and self-help abatement.” A court may abate a 

nuisance through injunctive relief “whether it is 

temporary or permanent,” and “the decision to enjoin” 

the conduct is “‘a discretionary decision for the judge 

after the cases has been tried and the jury discharged.’” 

Damages for a temporary nuisance is generally 

limited to “‘lost use and enjoyment . . . that has already 

accrued’” at the time of trial, while an owner in a 

permanent nuisance claim “may recover the lost 

market value.” The general calculation is “‘the 

difference in the reasonable market value of the 

property immediately before and immediately after the 

injury,’” but “when the damage results from an 

ongoing condition rather than a single event that results 

in a permanent nuisance, courts apply a ‘more flexible’ 

rule.” “The proper comparison in those circumstances 

is ‘of market value with and without the nuisance.’” 

In proving negligence in a nuisance case, the 

standard of care owed is generally that of “a person of 

ordinary prudence in the same or similar 

circumstances,” which a “jury [does] not need expert 

testimony to understand.” 

 

 

 

3. Southwestern Energy Production Co. v. Berry-

Helfland, 491 S.W.3d 699 (Tex. 2016) 

 

Engineers sued oil company, asserting 

misappropriation of trade secrets and other claims 

relating to oil company’s acquisition and use of 

information on well locations developed by engineers. 

The jury found for engineers and awards damages for 

misappropriation and breach of a confidentiality 

agreement. Oil company appealed on multiple issues. 

“A ‘flexible and imaginative’ approach is applied 

to the calculation of damages in misappropriation-of-

trade-secrets cases.” “Absent proof of a specific injury, 

the plaintiff can seek damages measured by a 

‘reasonable royalty.’” Here, the jury’s award was based 

on engineers’ expert’s testimony that a 3% overriding 

royalty based on the terms of a similar deal made by 

engineers and that 3% was an average royalty earned 

by engineers was “reasonable royalty.” However, the 

exemplar deal actually had a “sliding scale” for royalty 

payment, and there was no evidence as to how that 

royalty structure would apply to the disputed wells. 

“In trade-secret cases, a measure of uncertainty is 

tolerated, and to an extent, unavoidable. However, if 

there is objective evidence from which more certainty 

can be gleaned, it is incumbent on the plaintiff to 

produce that evidence.” Thus, “legally sufficient 

evidence exists to support an award of actual damages, 

but insufficient evidence exists to support the entire 

amount the jury awarded,” requiring reversal of the 

damages award and a remand for new trial. “Rendition 

is not proper . . . because an overstatement of damages 

does not entirely defeat recovery when there is legally 

sufficient evidence that damages exist.” 

Oil company had failed to carry its burden on 

appeal of showing that the trade secret claims were 

barred as a matter of law by the three-year statute of 

limitations. “A cause of action for trade-secret 

misappropriation accrues ‘when the trade secret is 

actually used’” (Computer Associates Intern., Inc. v. 

Atlai, Inc., 918 S.W.2d. 453 (Tex. 1996)) meaning 

“‘commercial use by which the offending party seeks 

to profit from the use of the secret.’” 

The “discovery rule applies to trade-secret 

misappropriation claims, however,” and so the 

limitations period did not begin to run until the plaintiff 

“knew or should have known of facts that in the 

exercise of reasonable diligence would have led to the 

discovery of the misappropriation.” “[R]easonable  
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diligence is an issue of fact,” and a defendant can 

overcome a jury’s findings on this affirmative defense 

only “with conclusive evidence.” Here, oil company’s 

evidence was of “mere surprise, suspicion, and 

accusation.” “Without more, subjective beliefs and 

opinions are not facts that in the exercise of reasonable 

diligence would lead to the discovery of a wrongful 

act.” 

 

4. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

Causes “‘of action accrue and statutes of 

limitations begin to run when facts come into existence 

that authorize a claimant to seek a judicial remedy.’ 

Thus, a cause of action generally accrues when a 

wrongful act causes some legal injury, even if the fact 

of injury is not discovered until later, and even if all 

resulting damages have not yet occurred.” 

The discovery rule defers accrual of a cause of 

action. 

 

5. Austin v. Kroger Texas, L.P., 465 S.W.3d 193 

(Tex. 2015) 

 

Employee of a nonsubscriber slipped and fell 

while cleaning a slippery floor. Answering a certified 

question, the Supreme Court ruled an “employee 

generally cannot ‘recover against a nonsubscribing 

employer for an injury caused by a premises defect of 

which he was fully aware but that his job duties 

required him to remedy.’” 

“‘To establish negligence, a party must establish a 

duty, a breach of that duty, and damages proximately 

caused by the breach.’” 

Imposing “common law duties involve[s] 

‘complex considerations of public policy including 

‘social, economic, and political questions and their 

application to the facts at hand.’’” 

The landowner is not an insurer, and its 

“premises-liability duties, like its negligence duties, are 

limited to a duty to exercise ordinary, reasonable care.” 

“Although the common law affirmative defenses 

of assumption of the risk and contributory negligence 

no longer exist . . . , the underlying concepts remain 

relevant under Texas’s proportionate-responsibility 

statute.” “[D]efendants, not plaintiffs, bear the burden 

of proof” on them. 

The Court had not undermined the Legislature’s 

waiver of defenses by the TWCA, but had “fulfill[ed] 

this Court’s role to determine when a party owes a 

legal duty to begin with.” 

 

6. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

  

Suit between surety and general contractor after 

the contractor defaulted on a governmental project. 

The Supreme Court overruled a motion for rehearing 

on its denial of contractor’s petition for review, 

returning the case to the trial court. 

“While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

 

7. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

After lengthy litigation, company obtained a 

judgment against a partnership in suit over breach of 

contract. Partnership was insolvent, so company sued 

partners. They asserted limitations. The Supreme Court 

ruled “that the limitations period against a partner 

generally does not commence until after final judgment 

against the partnership is entered.” 

A “cause of action accrues ‘when facts come into 

existence [that] authorize a claimant to seek a judicial 

remedy,’ ‘when a wrongful act causes some legal 

injury,’ or ‘whenever one person may sue another.’” 

A “cause of action for indemnity does not accrue 

‘until the indemnitee’s liability to the party seeking 

damages becomes fixed and certain,’ generally by a 

judgment.” 

 

8. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 

motion for directed verdict on the issue of consent, and 

the jury charge included consent in the definition of 

trespass, placing the burden of negating consent on the 

plaintiff. Landowner objected to the definition, arguing 

that consent should be treated as an affirmative defense 

on which neighbor bore the burden of proof. The jury  
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found for neighbor. 

“We have not squarely addressed the question of 

which party bears the burden of proving consent in a 

trespass action, nor have the courts of appeals 

answered it uniformly.” Examining Supreme Court 

precedent, the Court “has consistently defined a 

trespass as encompassing three elements: (1) entry (2) 

onto the property of another (3) without the property 

owner’s consent or authorization.” 

Surveying a number of cases involving trespass, 

“the definition of a common law trespass has remained 

constant throughout this Court’s jurisprudence,” and 

the Court has “never departed from the inclusion of 

lack of consent or authorization in the definition of a 

trespass.” 

In determining whether an issue is an affirmative 

defense on which a defendant should bear the burden 

of proof, the Court considers: “(1) ‘[t]he comparative 

likelihood that a certain situation may occur in a 

reasonable percentage of cases’ and (2) the difficulty in 

proving a negative.” Here, “[t]he fact that consent (or 

authorization) is rarely contested reflects ‘the 

assumption that landowners normally have no reason 

to expect trespassers or know about them.’” Regarding 

the second factor, it will not be difficult for a 

landowner to negate consent because “the landowner 

or possessor who is bringing suit is in the best position 

to provide evidence on whether an alleged trespasser’s 

presence was unauthorized because only ‘someone 

acting with the authority of the landowner or one with 

rightful possession’ can authorize, or consent to, the 

entry.” “Given these parameters, it makes sense to treat 

consent, or lack thereof, as an element of the trespass 

cause of action rather than as an affirmative defense.” 

The Court rejected landowner’s argument that 

RESTATEMENT (SECOND) OF TORTS § 167, establishes 

consent as an affirmative defense to a trespass claim in 

Texas. While comment C to this Restatement section 

provides that ‘“[t]he burden of establishing the 

possessor’s consent is upon the person who relies upon 

it,’ . . . it is not clear from this language which party is 

‘the person who relies upon [consent]’ and the only 

case in Texas that has cited this comment is the court 

of appeals’ opinion below.” 

The trial court’s jury charge therefore properly 

placed the burden of proof on the issue of consent on 

landowner. 

 

 

 

 

 

O. Negligence and Duty 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse, holding that there was no 

evidence of negligent entrustment, and that there was 

no premises defect. 

 Footnote 4: “Generally, every person has a duty 

not to negligently entrust a vehicle to another. But a 

premises owner ‘does not have a duty to see that an 

independent contractor performs work in a safe 

manner’ unless the owner retains or exercises 

‘supervisory control’ over the contractor’s work.” 

 The Court has not determined that a forklift can 

be the object of a negligent entrustment. But, there is a 

list of chattels other than a motor vehicle to which a 

negligent entrustment theory has been applied. 

Footnote 5: “We have recognized liability for conduct 

at least akin to negligent entrustment in a case 

involving the rental of a horse. . . . Other Texas courts 

have applied the negligent-entrustment theory to a 

variety of chattel. . . . A few have applied it specifically 

to forklifts.” 

 Negligent entrustment required proof “that:  

(1) 4Front entrusted the forklift to Reyes [the 

contracting electrician];   

(2) Reyes was an unlicensed, incompetent, or 

reckless forklift operator;   

(3) at the time of the entrustment, 4Front 

knew or should have known that Reyes was 

an unlicensed, incompetent, or reckless 

operator;   

(4)  Reyes was negligent on the occasion in 

question; and   

(5)  Reyes’s negligence proximately caused 

the accident.” 

Footnote 6: “The reference to the requirement that the 

operator be ‘licensed’ arises from cases alleging  
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negligent entrustment of an automobile, and is based 

on the fact that Texas statutes require all drivers to be 

licensed and prohibit an owner from knowingly 

permitting an unlicensed driver to operate the owner’s 

vehicle. Because the statutes’ purpose is to ‘insure a 

minimum of competence and skill on the part of 

drivers . . . ,’ the vehicle owner’s violation of the 

statute constitutes negligence per se. But . . . Texas law 

does not require a license to operate a forklift or 

prohibit an owner from permitting an unlicensed 

person from operating a forklift.” 

Here, there was no proof of actual knowledge; 

instead, plaintiff sought to prove warehouse “should 

have known” that electrician “was incompetent or 

reckless.” 

There is a “distinction between an operator who is 

‘incompetent or reckless’ and one who is merely 

‘negligent.’ In a sense, the name ‘negligent 

entrustment’ can be misleading, because the claim 

requires a showing of more than just general 

negligence.” Plaintiff had to prove electrician was 

“incompetent to operate the forklift or would operate it 

recklessly, and that [warehouse] knew or should have 

known of [electrician’s] incompetence or 

recklessness.” Here, there was no evidence of prior 

problems of electrician operating the forklift. Habit 

“‘evidence has been offered to show that the driver was 

blatantly incompetent or reckless.’” 

As here, a “claimant can prove that a defendant 

‘should have known’ a fact by relying on evidence that 

the defendant should reasonably have inquired about 

that fact but failed to do so.” But, plaintiff must prove 

that the failed inquiry “would have ‘revealed the risk’ 

that establishes liability for negligent entrustment.” 

Plaintiff had to show that the warehouse would have 

learned electrician was incompetent or reckless, not 

just lacking formal training or a certificate. Plus, the 

“lack of formal training and certification does not 

establish that the operator was incompetent or reckless. 

Even the lack of a required legal license does not 

establish incompetence or recklessness.” 

 A “lapse[] in professional judgment” has been 

characterized as negligence. “Evidence of negligence 

does not establish recklessness . . . [which is] ‘an act 

that the operator knew or should have known posed a 

high degree of risk of serious injury.’”  

 Here, the record does not show electrician “was 

incompetent or reckless” though he “was negligent 

while driving the forklift.” 

 

 

 

2. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

  

“Breach of a duty proximately causes an injury if 

the breach is a cause in fact of the harm and the injury 

was foreseeable.” 

 

3. Occidental Chemical Corporation v. Jenkins, 478 

S.W.3d 640 (Tex. 2016) 

 

 Prior plant owner built an acid system that injured 

the worker of the company that had bought the plant. 

The jury returned a verdict that prior plant owner was 

negligent in its design and instructions for the acid 

system. But the Supreme Court rendered judgment 

against the plaintiff “[b]ecause the [prior plant] owner 

sold the property several years before the plaintiff’s 

accident and did not otherwise owe the plaintiff a duty 

of care apart from its ownership and control of the 

property. . . .” 

“A claim against a property owner for injury 

caused by a condition of real property generally sounds 

in premises liability. That liability typically ends with 

the property’s sale. When the property’s dangerous 

condition is caused or created by another, an 

independent claim against the other may lie in 

negligence and that claim, unlike the premises-liability 

claim against the owner, does not necessarily end with 

the property’s sale.” 

A “person injured on another’s property may have 

either a negligence claim or a premises-liability claim 

against the property owner. When the injury is the 

result of a contemporaneous, negligent activity on the 

property, ordinary negligence principles apply. When 

the injury is the result of the property’s condition rather 

than an activity, premises-liability principles apply.” 

“Under premises-liability principles, a property 

owner generally owes those invited onto the property a 

duty to make the premises safe or to warn of dangerous 

conditions as reasonably prudent under the 

circumstances. That duty generally runs with the 

ownership or control of the property and upon a sale 

ordinarily passes to the new owner.” 

Under the Restatement, a party who builds a 

dangerous structure on another’s property can be liable 

to those injured by it. But, “section 385 plainly 

concerns only the liability of independent contractors 

and other third parties who create dangerous conditions 

while making improvements ‘on behalf of’ property 

owners; it does not purport to apply to property owners  
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themselves.” 

“An owner who creates a dangerous condition on 

its own property has breached no duty of care unless 

and until the owner exposes certain people to the 

danger. . . . [Premises] liability rests on two theoretical 

assumptions: (1) the property owner controls the 

premises and is therefore responsible for dangerous 

conditions on it and (2) the property owner is in a 

superior position to know of and remedy the dangerous 

condition. . . .” The “duty of these third parties is not 

necessarily co-extensive with that of the property 

owner. . . .” A “contractor’s duties are thus tied not 

only to its control of the premises but also to the 

quality of its contracted work. This latter duty may be 

judged under ordinary-negligence principles even after 

the contractor no longer controls the premises.” 

With “land conveyances, . . . the deed has 

traditionally been viewed as the parties’ full 

agreement, excluding all other terms and liabilities. In 

this area, ‘the ancient doctrine of caveat emptor’ 

retains ‘much of its original force,’ requiring the 

vendee to make his own inspection of the property and 

relieving the vendor of responsibility for existing 

defects.” 

“We . . . reject the notion that a property owner 

acts as both owner and independent contractor when 

improving its own property, subjecting itself to either 

premises-liability or ordinary-negligence principles 

depending on the injured party’s pleadings. We hold 

instead that premises-liability principles apply to a 

property owner who creates a dangerous condition on 

its property, and that the claim of a person injured by 

the condition remains a premises liability claim as to 

the owner-creator, regardless of how the injured party 

chooses to plead it.” 

If “an injury should occur after the condition’s 

creator has conveyed the property, the premises-

liability claim will, as a general rule, lie against the 

property’s new owner, who ordinarily assumes 

responsibility for the property’s condition with the 

conveyance.” 

 

4. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

“[L]andowners owe a duty to warn or protect 

recreational users when artificial conditions create 

dangerous conditions that are not open and obvious, 

but have no duty to warn or protect against conditions 

that are open or inherent, and thus obvious, regardless 

of whether such conditions are naturally or artificially 

created.” 

 Regarding recreational use, there exists a “duty 

when an artificial condition created a risk of harm that 

was latent and not so inherent in the recreational use 

that it could reasonably be anticipated. . . . [W]e have 

declined to impose a duty for premises conditions that 

are open and obvious, regardless of whether such 

conditions are artificial or naturally occurring.” 

 

5. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

 

“While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

 

6. Abutahoun v. The Dow Chemical Company, 463 

S.W.3d 42 (Tex. 2015) 

 

Worker contracted mesothelioma and died after 

being exposed to asbestos while working for an 

independent contractor on landowner’s chemical 

facility. Worker’s family sued landowner for wrongful 

death, alleging that worker was exposed to asbestos in 

part by the activity of landowner’s own employees. 

Landowner argued that family’s claims were barred by 

TEX. CIV. PRAC. & REM. CODE, CH. 95. Family argued 

that Chapter 95 does not apply to claims that arise from 

the conduct of the landowner’s own employees’ 

“contemporaneous activities.” 

This case turns on statutory construction, in which 

“‘we begin with [the statute’s] language’” and which is 

renewed “de novo.” “‘If the statute is clear and 

unambiguous, we must read the language according to 

its common meaning ‘without resort to rules of 

construction or extrinsic aids.’’” 

Here, TEX. CIV. PRAC. & REM. CODE § 95.002 

provides that Chapter 95 applies “only to a claim”—

defined as a “claim for damages caused by 

negligence”—“against a property owner . . . for 

[injury] to . . . an employee of a contractor . . . ; and 

that arises from the condition or use of an improvement 

to real property where the contractor or subcontractor 

constructs, repairs, renovates, or modifies the 

improvement.” 

Section 95.003 “establishes the limitations on a 

property owner’s liability for a claim to which Chapter 

95 applies,” providing that the property owner “is not 

liable for [injury] to . . . an employee of a 

contractor . . . who constructs, repairs, renovates, or 
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modifies an improvement to real property . . . unless:” 

the property owner retains control over the manner of 

work and had actual knowledge of the danger and 

condition and failed to warn. 

While Section 95.002 “lists whom a claim 

governed” by the statute “may be brought against”—“a 

property owner, contractor, or subcontractor”—it “says 

nothing about the actor who causes the negligence 

claim to arise and makes no distinction between harm 

caused by a contractor’s actions and harm caused by 

another’s actions.” Further, “[t]he Legislature did not 

distinguish between negligence claims based on 

contemporaneous activity or otherwise, and neither 

shall we.” 

To interpret the phrase “condition or use”—a 

phrase that is “difficult to understand and difficult to 

apply”—the Court draws upon its interpretation of the 

same phrase in the Texas Tort Claims Act (TTCA) in 

cases which pre-date the enactment of Chapter 95 and 

of which the Legislature was presumably aware. In 

those cases, the Court explained that the term 

“‘use’ . . . ‘encompasses . . . liability based on 

respondeat superior,’” while “liability for condition 

imposed liability for premises defects.” Thus, the Court 

concludes “that the Legislature intended for Chapter 95 

to apply to all negligence claims that arise from either 

a premises defect or the negligent activity of a property 

owner or its employees by virtue of the ‘condition or 

use’ language in section 95.002(2).” 

Finally, family argued that Chapter 95 should be 

not be construed as to obviate the common law right to 

hold a property owner liable for its negligent activity. 

Abrogation of a common law right by statute is 

disfavored, and a statute can only do so “when that was 

what the Legislature clearly intended.” However, the 

Court concluded that “Chapter 95 did not abrogate an 

independent contractor’s right to recover for common 

law negligence in all instances” because a contractor 

may still recover from a property owner so long as the 

evidentiary burdens in section 95.003 are satisfied. “If 

anything, Chapter 95 is in derogation of the common 

law, and Texas courts do not strictly construe such 

statutes.” 

 

7. Gharda USA, Inc. v. Control Solutions, Inc., 464 

S.W.3d 338 (Tex. 2015) 

 

“‘The elements of a negligence cause of action are 

the existence of a legal duty, a breach of that duty, and 

damages proximately caused by the breach.’” 

“‘Causation-in-fact” is a component of proximate 

cause, “including the requirement that the defendant’s 

conduct . . . be a substantial factor in bringing about 

the injuries in question.’” 

 

8. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. A key issue was 

the duty owed by the holder of executive rights to the 

owner of the non-executive rights. The Supreme Court 

ruled that, while “an executive has broad discretion in 

negotiating the terms of a mineral lease, . . . the 

executive owes the non-executive a duty of utmost 

good faith and fair dealing.” The “executive is 

prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Thus, here, fact questions precluded 

summary judgment on the breach of the executive’s 

duty. 

Footnote 8: “Fiduciary duties are imposed by 

courts on some relationships because of their special 

nature. . . . [I]t ‘is impossible to give a definition of the 

term that is comprehensive enough to cover all cases.’ 

‘[G]enerally speaking, it applies to any person who 

occupies a position of peculiar confidence towards 

another. It refers to integrity and fidelity. It 

contemplates fair dealing and good faith, rather than 

legal obligation, as the basis of the transaction.’” 

 When assessing a breach of duty, “the lease and 

the circumstances of its execution must be considered 

as a whole, and the failure to negotiate a market-rate 

royalty is but one relevant factor.” Also, “evidence of 

self-dealing can be pivotal.” Self-dealing can be seen 

when “the executive employs a legal contrivance to 

benefit himself, a close familial relation, or both.” 

 A “‘fiduciary relationship exists between an 

owner of the executive rights and nonparticipating 

royalty owners. . . .’” The means the “obligation to 

‘acquire every benefit’ for the non-executive that the 

executive ‘would acquire for himself.’” But, “the 

executive is not required to grant priority to the non-

executive’s interest.” “This limitation distinguishes the 

executive’s duty from a more paradigmatic fiduciary 

relationship, like principal and agent.” The “controlling 

inquiry is whether the executive engaged in acts of 

self-dealing that unfairly diminished the value of the 

non-executive interest.” 

 The executive does not have the duty to “obtain 

the highest royalty available.” 
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 The allegation here, viz., reducing royalties to 

increase the bonus, would, if proved, be “the essence 

of self-dealing.” There is some evidence of this, 

precluding summary judgment. 

 “Texas law has never recognized a fiduciary 

relationship between a lessee and royalty owners.” 

 

9. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s decision in 

Carnation Co. v. Wong, 516 S.W.2d 116 (Tex. 1974), 

which held that a plaintiff’s nonuse of a seatbelt was 

inadmissible to show contributory negligence or failure 

to mitigate damages in a motor vehicle collision case. 

This case followed an earlier case, Kerby v. Abilene 

Christian College, 503 S.W.2d 526 (Tex. 1973), which 

drew “‘a sharp distinction between contributing to the 

accident and negligence contributing to the damages 

sustained.’” In 1985, Carnation was subsumed when 

the legislature enacted a broad “outright prohibition” of 

seatbelt evidence in civil trials.  

 The 1985 statute was repealed in 2003, but was 

not replaced with any language affirming the use of 

seatbelt evidence. Company argued that the 

legislature’s purpose was to “begin allowing seatbelt 

evidence in civil trials,” but “[w]e simply take the 

Legislature’s action at face value—it once had 

something to say about seat-belt evidence, and now it 

does not.” Instead, the effect of the repeal and the 

legislature’s subsequent silence on the issue was to 

“revive[] this Court’s ruling in Carnation, a common-

law rule subsumed for eighteen years by a broader 

statutory prohibition but never overruled.” 

 The question instead was whether the rule in 

Carnation, “established more than forty years ago, 

should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

 When Carnation was tried, “Texas ‘followed the 

all-or-nothing system of contributory negligence.’” In 

1973, after the Carnation trial (but before the Supreme 

Court opinion) the legislature adopted Texas’s first 

comparative-negligence statute, “evincing ‘a clear 

policy purpose to apportion negligence according to 

the fault of the actors.’” 

 This system of apportionment of “responsibility 

according to the relative fault of the actors,” now 

embodied in the proportionate responsibility scheme of 

TEX. CIV. PRAC. & REM. CODE, CH. 33, recovery by 

the percentage for which the plaintiff was at fault.” 

This “statute casts a wide net over conduct that may be 

considered in this determination, including negligent 

acts or omissions as well as any conduct or activity that 

violates an applicable legal standard.” “The directive is 

clear—fact-finders should consider each person’s role 

in causing, ‘in any way,’ harm for which recovery of 

damages is sought.” 

 Under the contributory negligence regime in 

existence when Kerby and Carnation were tried, “there 

simply was no vehicle to logically or fairly admit 

seatbelt evidence.” The mitigation of damages doctrine 

“proved awkward when applied to pre-occurrence 

actions,” and the Carnation Court dismissed the other 

option, which was “to treat seatbelt nonuse as 

contributory negligence, which would entirely bar a 

plaintiff’s recovery.” 

 However, after the adoption of contributory 

negligence, “this Court ‘sought to abolish those 

doctrines directed to the old choice between total 

victory and total defeat for the injured plaintiff.’” Since 

then, “‘we have discarded categories like imminent[-

]peril, last-clear-chance, and assumption-of-the-risk in 

favor of a general submission of comparative 

negligence.’” Even more recent cases have seen the 

Court “shake off vestiges of our defunct contributory-

negligence scheme,” such as “the common-law 

unlawful acts doctrine,” as incompatible with 

proportionate responsibility. 

 Under Chapter 33, a fact-finder’s apportion 

responsibility to a party “‘with respect to causing or 

contributing to cause in any way . . . the personal 

injury, property damage, death, or any other harm for 

which recovery of damages is sought.’” “‘In any way’ 

can mean only what it says—there are no restrictions 

on assigning responsibility to a plaintiff as long as it 

can be shown the plaintiff’s conduct ‘caused or 

contributed to cause’ his personal injury or death.’” 

Further, Chapter 33 “focus[es] the fact-finder on 

assigning responsibility for the ‘harm for which 

recovery of damages is sought’ . . . and not strictly for 

the underlying occurrence, such as a car accident.” 
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Kerby’s “sharp distinction” between occurrence-

causing and injury-causing negligence is contrary to 

Chapter 33, which “specifies the apportionment should 

ultimately be based on responsibility for the damages 

suffered, in this case personal injury and death.” 

 “[F]ailure to wear a seatbelt is one way in which a 

plaintiff can ‘cause[] or contribut[e] to cause in any 

way’ his own ‘personal injuries’ or ‘death.’” Thus, “for 

purposes of the proportionate-responsibility statute, the 

Legislature both intends and requires fact-finders to 

consider relevant evidence of a plaintiff’s pre-

occurrence, injury-causing conduct,” including 

evidence of seatbelt use or nonuse. 

 “We do not quarrel with the approach this Court 

took when it decided Kerby and Carnation. We simply 

reach the issue again under a different legal system that 

considers seat-belt evidence in a way the contributory-

negligence scheme could not. Accordingly, although 

we must overrule Kerby and Carnation to effect 

today’s decision, we do not reject them as mistaken 

jurisprudence, but as once-prudent measures that have 

outlived their usefulness.” 

With regard to apportioning fault for seatbelt 

nonuse, “the fact-finder may consider relevant 

evidence of a plaintiff’s failure to use a seat belt as a 

‘negligent act or omission’ or as a violation of ‘an 

applicable legal standard’ in cases where the plaintiff 

was personally in violation of an applicable seat-belt 

law.” “And in cases in which an unrestrained plaintiff 

was not personally in violation of a seat-belt law, the 

fact-finder may consider whether the plaintiff was 

negligent under the applicable standard of reasonable 

care.” In the case of child passengers, the restraint of 

whom is the responsibility of the driver under the 

Texas seatbelt statute, “a minor is still held to the 

degree of care that would be exercised by an 

‘ordinarily prudent child of [the same] age, 

intelligence, experience and capacity . . . under the 

same or similar circumstances.’” “The jury may further 

apportion third-party responsibility to the person upon 

whom the law places the burden to properly restrain 

the child.’” 

 Kerby’s distinction between pre-occurrence and 

post-occurrence conduct remains. A plaintiff’s post-

occurrence failure to mitigate damages “operates as a 

reduction of his damages award” and should not be 

considered in the Chapter 33 apportionment of 

responsibility. “It is only the plaintiff’s pre-occurrence, 

injury-causing conduct that should be considered in the 

responsibility apportionment.” “Lastly, there is no 

need . . . to deviate from a single apportionment 

question,” as the fact-finder “can consider a plaintiff’s 

pre-occurrence, injury-causing conduct alongside his 

and other persons’ occurrence-causing conduct.” 

 Finally, the Court rejected the argument “that 

admitting seat-belt evidence violates the principle that 

a plaintiff is not required to anticipate the negligent or 

unlawful conduct of another.” “[T]his has never been a 

steadfast rule of tort law,” but “[r]ather, it is a guiding 

principle the law has balanced with the duty everyone 

has to guard against foreseeable risks[.]” “We have 

consistently held that foreseeability turns on existence 

of a general danger, not awareness of the exact 

sequence of events that produces the harm.” 

“The general danger of driving is obvious to 

everyone.” “So when it comes to foreseeing the general 

hazard of automobile travel, ‘[t]here is nothing to 

anticipate; the negligence of other motorists is 

omnipresent.’” 

 

P. Fiduciary Duty 

 

1. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

Medical malpractice case related in part to 

improper handling of an autopsy. 

Because the hospital’s “actions in connection with 

. . . the autopsy are recast HCLCs, it follows that both 

the breach of fiduciary duty and negligence claims 

founded upon the same factual bases are likewise 

recast HCLCs.” 

 

2. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. A key issue was 

the duty owed by the holder of executive rights to the 

owner of the non-executive rights. The Supreme Court 

ruled that, while “an executive has broad discretion in 

negotiating the terms of a mineral lease, . . . the 

executive owes the non-executive a duty of utmost 

good faith and fair dealing.” The “executive is 

prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Thus, here, fact questions precluded 

summary judgment on the breach of the executive’s 

duty. 

Footnote 8: “Fiduciary duties are imposed by 

courts on some relationships because of their special 
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nature. . . . [I]t ‘is impossible to give a definition of the 

term that is comprehensive enough to cover all cases.’ 

‘[G]enerally speaking, it applies to any person who 

occupies a position of peculiar confidence towards 

another. It refers to integrity and fidelity. It 

contemplates fair dealing and good faith, rather than 

legal obligation, as the basis of the transaction.’” 

 When assessing a breach of duty, “the lease and 

the circumstances of its execution must be considered 

as a whole, and the failure to negotiate a market-rate 

royalty is but one relevant factor.” Also, “evidence of 

self-dealing can be pivotal.” Self-dealing can be seen 

when “the executive employs a legal contrivance to 

benefit himself, a close familial relation, or both.” 

 A “‘fiduciary relationship exists between an 

owner of the executive rights and nonparticipating 

royalty owners. . . .’” The means the “obligation to 

‘acquire every benefit’ for the non-executive that the 

executive ‘would acquire for himself.’” But, “the 

executive is not required to grant priority to the non-

executive’s interest.” “This limitation distinguishes the 

executive’s duty from a more paradigmatic fiduciary 

relationship, like principal and agent.” The “controlling 

inquiry is whether the executive engaged in acts of 

self-dealing that unfairly diminished the value of the 

non-executive interest.” 

 The executive does not have the duty to “obtain 

the highest royalty available.” 

 The allegation here, viz., reducing royalties to 

increase the bonus, would, if proved, be “the essence 

of self-dealing.” There is some evidence of this, 

precluding summary judgment. 

 “Texas law has never recognized a fiduciary 

relationship between a lessee and royalty owners.” 

 Footnote 11: An “arm’s-length transaction refers 

to ‘[a] transaction between two unrelated and 

unaffiliated parties’ and may also include a transaction 

between closely related parties ‘conducted as if the 

parties were strangers, so that no conflict of interest 

arises.’” 

 

Q. Motor Vehicles 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse, holding that there was no 

evidence of negligent entrustment, and that there was 

no premises defect. 

 Footnote 4: “Generally, every person has a duty 

not to negligently entrust a vehicle to another. But a 

premises owner ‘does not have a duty to see that an 

independent contractor performs work in a safe 

manner’ unless the owner retains or exercises 

‘supervisory control’ over the contractor’s work.” 

 The Court has not determined that a forklift can 

be the object of a negligent entrustment. But, there is a 

list of chattels other than a motor vehicle to which a 

negligent entrustment theory has been applied. 

Footnote 5: “We have recognized liability for conduct 

at least akin to negligent entrustment in a case 

involving the rental of a horse. . . . Other Texas courts 

have applied the negligent-entrustment theory to a 

variety of chattel. . . . A few have applied it specifically 

to forklifts.” 

 Negligent entrustment required proof “that:  

(1) 4Front entrusted the forklift to Reyes [the 

contracting electrician];   

(2) Reyes was an unlicensed, incompetent, or 

reckless forklift operator;   

(3) at the time of the entrustment, 4Front 

knew or should have known that Reyes was 

an unlicensed, incompetent, or reckless 

operator;   

(4)  Reyes was negligent on the occasion in 

question; and   

(5)  Reyes’s negligence proximately caused 

the accident.” 

Footnote 6: “The reference to the requirement that the 

operator be ‘licensed’ arises from cases alleging 

negligent entrustment of an automobile, and is based 

on the fact that Texas statutes require all drivers to be 

licensed and prohibit an owner from knowingly 

permitting an unlicensed driver to operate the owner’s 

vehicle. Because the statutes’ purpose is to ‘insure a 

minimum of competence and skill on the part of 

drivers . . . ,’ the vehicle owner’s violation of the 

statute constitutes negligence per se. But . . . Texas law 

does not require a license to operate a forklift or 

prohibit an owner from permitting an unlicensed 

person from operating a forklift.” 

Here, there was no proof of actual knowledge; 

instead, plaintiff sought to prove warehouse “should 

have known” that electrician “was incompetent or 

reckless.” 

There is a “distinction between an operator who is 
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‘incompetent or reckless’ and one who is merely 

‘negligent.’ In a sense, the name ‘negligent 

entrustment’ can be misleading, because the claim 

requires a showing of more than just general 

negligence.” Plaintiff had to prove electrician was 

“incompetent to operate the forklift or would operate it 

recklessly, and that [warehouse] knew or should have 

known of [electrician’s] incompetence or 

recklessness.” Here, there was no evidence of prior 

problems of electrician operating the forklift. Habit 

“‘evidence has been offered to show that the driver was 

blatantly incompetent or reckless.’” 

As here, a “claimant can prove that a defendant 

‘should have known’ a fact by relying on evidence that 

the defendant should reasonably have inquired about 

that fact but failed to do so.” But, plaintiff must prove 

that the failed inquiry “would have ‘revealed the risk’ 

that establishes liability for negligent entrustment.” 

Plaintiff had to show that the warehouse would have 

learned electrician was incompetent or reckless, not 

just lacking formal training or a certificate. Plus, the 

“lack of formal training and certification does not 

establish that the operator was incompetent or reckless. 

Even the lack of a required legal license does not 

establish incompetence or recklessness.” 

 A “lapse[] in professional judgment” has been 

characterized as negligence. “Evidence of negligence 

does not establish recklessness . . . [which is] ‘an act 

that the operator knew or should have known posed a 

high degree of risk of serious injury.’”  

 Here, the record does not show electrician “was 

incompetent or reckless” though he “was negligent 

while driving the forklift.” 

 

2. J&D Towing, LLC v. American Alternative 

Insurance Corporation, 478 S.W.3d 649 (Tex. 

2016) 

  

Tow truck was struck by a car, rendering the truck 

a total loss. Towing company settled with the car’s 

driver for the driver’s liability policy limit, then sued 

its own insurer for compensation for loss of use of the 

truck under its underinsured motorist coverage. Insurer 

argued that loss-of-use damages are not available 

where property is totally destroyed. Overruling the 

opinions of most Texas courts of appeals on the issue, 

the Supreme Court held that loss-of-use damages are 

recoverable in total-destruction cases. 

 “Actual damages may be either direct or 

consequential.” “Where [d]irect damages compensate 

for a loss that is the necessary and usual result of the 

tortious act, . . . consequential damages, also known as 

special damages, compensate for a loss that results 

naturally, but not necessarily, from the tortious act,” so 

long as they are “both foreseeable and directly 

traceable to the act.” Loss-of-use damages are a form 

of consequential damages. 

 “[L]oss-of-use damages compensate a property 

owner for damages that result from ‘a reasonable 

period of lost use’ of the personal property. The 

amount of damages may thus be measured according to 

the particular loss experienced, such as the amount of 

lost profits, the cost of renting a substitute chattel, or 

the rental value of the owner’s own chattel.” 

 Texas law has been “clear” that “the owner may 

recover loss-of-use damages” when “personal property 

has been only partially destroyed.” “Where personal 

property has been totally destroyed, however, Texas 

law is less clear.” While “the measure of direct 

damages is the fair market value of the property 

immediately before the injury at the place where the 

injury occurred,” the Supreme Court had “not yet 

directly spoken on loss-of-use damages in total-

destruction cases,” and “some courts of appeals have 

held that loss-of-use damages are unavailable in total-

destruction cases.” 

 After examining the history of Texas cases on the 

subject, looking “’to other jurisdictions for guidance,’” 

and considering the principle of “full and fair 

compensation” as the appropriate measure of actual 

tort damages, the Supreme Court agreed with the 

“modern trend,” and held that “the owner of personal 

property that has been totally destroyed may recover 

loss-of-use damages in addition to the fair market 

value of the property immediately before the injury.” 

The Supreme Court cautioned that “[p]ermitting 

loss-of-use damages in total-destruction cases . . . is 

not a license for unrestrained raids of defendants’ 

coffers.” The damages must be “foreseeable and 

directly traceable to the tortious act,” and the “must not 

be speculative.” “Moreover, the damages may not be 

awarded for an unreasonably long period of lost use.” 

Loss-of-use damages in total-destruction cases are 

limited to “a period [no] longer than that reasonably 

needed to replace the personal property.” 

 

3. Gonzalez v. Ramirez, 463 S.W.3d 499 (Tex. 2015) 

  

 Defendant was contracted to harvest feed, which 

he did, and then contracted to transport it. After a 

truck’s tire failure killed the driver and two others, 

defendant claimed he was not liable. The Supreme 

Court ruled that defendant could not “be held liable as 

a motor carrier under either the Federal Motor Carrier 
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Safety Regulations . . . or their Texas 

counterparts. . . .” Further, “the evidence was legally 

sufficient to show that [defendant] retained sufficient 

control . . . to owe the driver of the truck a common-

law duty.” 

 “The Federal Regulations impose various duties 

on motor carriers who classify their drivers as 

independent contractors in order to avoid liability for 

the drivers’ negligence. The Federal Regulations apply 

only to transportation in interstate commerce.” The 

regulations define “interstate commerce” to include 

transportation to another state, through another state, or 

within a state when originating or terminating 

elsewhere. Here, the evidence did not show that 

defendant hired the contractor to cross state lines, so 

the federal regulations do not apply. Moreover, the 

federal regulations “‘are applicable to those who 

transport property, not those who send or receive it.’” 

 “Texas has adopted many—but not all—parts of 

the Federal Regulations, as well as their federal 

interpretations. The Texas Regulations apply to 

‘commercial motor vehicles’ and hold ‘motor carriers’ 

responsible for their ‘employees.’ Texas law defines 

‘motor carrier’ in pertinent part as ‘an individual . . . or 

other legal entity that controls, operates, or directs the 

operation of one or more vehicles that transport 

persons or cargo.’” Footnote 9: “The Texas 

Regulations define ‘interstate commerce’ to include 

‘all movements by motor vehicle, both interstate and 

intrastate, over the streets and highways of this state.’” 

 Texas has not adopted “sections 376.11 and .12 of 

the Federal Regulations. . . .” Here, since the federal 

regulations do not apply, defendant “cannot be held 

liable under Part 376.” “[W]e disapprove of . . . motor-

carrier liability under the Texas Regulations based on 

duties created by Part 376. . . .” 

Under the Texas regulations, to be a motor carrier 

defendant must have “‘control[led], operate[d], or 

direct[ed]’ the operation of the truck. In analyzing 

whether a defendant is a motor carrier, we focus on the 

specific transaction at issue.” 

Here, defendant controlled the loading site, loaded 

the trucks, and was ultimate responsible for hauling. 

But defendant did not assign drivers to trucks or routes, 

nor did he verify insurance, provide permits, or 

establish the driver’s payment. Nor did defendant 

select the trucks, though he did discuss using a tandem 

truck. By telling the contractor where to pick up and 

deliver, and loading the trucks, defendant was a 

shipper, not motor carrier. “It therefore makes no sense 

to burden [defendant] with the many duties already 

placed upon [the contractor].” Footnote 17: 

Defendant’s “possession of a motor-carrier license is 

irrelevant in determining whether he acted as a motor 

carrier with respect to this incident.” 

 

4. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.”  

 Plaintiff had the “burden to prove that the first 

accident caused her injuries, and . . . the record in this 

case sufficiently demonstrates that the second accident 

is at least relevant to that inquiry even without an 

expert proponent.” 

 It was plaintiff’s burden “to establish both that 

[defendant] caused the July 2008 accident and that this 

accident caused her injuries. Part of that burden was to 

exclude with reasonable certainty other plausible 

causes of her injuries supported by the record.” “The 

defendant’s responsibility ‘is not that of proving, but 

the purely negative one of repelling or making 

ineffective the adversary’s attempts to prove.’” 

Here, evidence of the second wreck is relevant to 

causation. “Establishing causation in a personal injury 

case requires a plaintiff to ‘prove that the conduct of 

the defendant caused an event and that this event 

caused the plaintiff to suffer compensable 

injuries.’ . . . [W]hen an accident victim seeks to 

recover medical expenses, she must show both ‘what 

all the conditions were’ that generated the expenses 

and ‘that all the conditions were caused by the 

accident.’ Further, ‘expert testimony is necessary to 

establish causation as to medical conditions outside the 

common knowledge and experience of jurors.’ Finally, 

we have held that ‘if evidence presents ‘other plausible 

causes of the injury or condition that could be negated, 

the [proponent of the testimony] must offer evidence 

excluding those causes with reasonable certainty.’’” 

The “evidence of a connection between the 

proposed alternative cause and the plaintiff’s 

injuries . . . is present in this case.” “The circumstances 

surrounding the second accident and its aftermath 

provide the necessary factual support to present the 

second accident as a “plausible cause’ of [plaintiff’s] 

injuries.” 
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5. Nabors Well Services, Inc. v. Loera, 457 S.W.3d 

435 (Tex. 2015) 

 

Motorist and his family sued oil services company 

for negligence after being injured in a collision with a 

tractor-trailer owned by company. Trial court admitted 

evidence that family was not wearing seat belts. Jury 

found both parties’ negligence proximately caused the 

“occurrence or injury,” finding motorist 40% at fault, 

and found damages. 

 The trial court also submitted to the jury separate 

special issues on negligence and proportionate 

responsibility based on the seat belt non-use of each 

family member. The jury found each family member 

100% responsible for their own injuries. Based on this 

verdict, the trial court entered a take nothing judgment 

for each family member. 

 The court of appeals reversed and remanded for a 

new trial, applying the Supreme Court’s holding in 

Carnation Co. v. Wong, 516 S.W.2d 116 (Tex. 1974) 

that evidence of a plaintiff’s non-use of a seat belt was 

inadmissible for the purpose of showing contributory 

negligence or failure to mitigate damages. The 

Supreme Court remanded the case to the court of 

appeals in light of its holding in Nabors Well Services, 

Ltd. v. Romero, 456 S.W.3d 553 (Tex. 2015), below, 

which was decided while the petition for review was 

pending and overruled Carnation. 

 The proportionate-responsibility scheme of TEX. 

CIV. PRAC. & REM. CODE, CH. 33 “‘requires fact-

finders to consider relevant evidence of a plaintiff’s 

pre-occurrence, injury-causing conduct.’” Because 

Romero abolished the distinction between “injury-

causing conduct” and “occurrence-causing conduct” 

that existed under Carnation, “‘there is no need . . . to 

deviate from a single apportionment question.’” 

 

6. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s 1974 

decision in Carnation Co. v. Wong, 516 S.W.2d 116 

(Tex. 1974), which held that a plaintiff’s nonuse of a 

seatbelt was inadmissible to show contributory 

negligence or failure to mitigate damages in a motor 

vehicle collision case. This case followed an earlier 

case, Kerby v. Abilene Christian College, 503 S.W.2d 

526 (Tex. 1973), which drew “‘a sharp distinction 

between contributing to the accident and negligence 

contributing to the damages sustained.’” In 1985, 

Carnation was subsumed when the legislature enacted 

a broad “outright prohibition” of seatbelt evidence in 

civil trials.  

 The 1985 statute was repealed in 2003, but was 

not replaced with any language affirming the use of 

seatbelt evidence. Company argued that the 

legislature’s purpose was to “begin allowing seatbelt 

evidence in civil trials,” but “[w]e simply take the 

Legislature’s action at face value—it once had 

something to say about seat-belt evidence, and now it 

does not.” Instead, the effect of the repeal and the 

legislature’s subsequent silence on the issue was to 

“revive[] this Court’s ruling in Carnation, a common-

law rule subsumed for eighteen years by a broader 

statutory prohibition but never overruled.” 

 The question instead was whether the rule in 

Carnation, “established more than forty years ago, 

should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

 When Carnation was tried, “Texas ‘followed the 

all-or-nothing system of contributory negligence.’” In 

1973, after the Carnation trial (but before the Supreme 

Court opinion) the legislature adopted Texas’s first 

comparative-negligence statute, “evincing ‘a clear 

policy purpose to apportion negligence according to 

the fault of the actors.’” 

 This system of apportionment of “responsibility 

according to the relative fault of the actors,” now 

embodied in the proportionate responsibility scheme of 

TEX. CIV. PRAC. & REM. CODE, CH. 33, “allow[s] a 

plaintiff to recover while reducing that recovery by the 

percentage for which the plaintiff was at fault.” This 

“statute casts a wide net over conduct that may be 

considered in this determination, including negligent 

acts or omissions as well as any conduct or activity that 

violates an applicable legal standard.” “The directive is 

clear—fact-finders should consider each person’s role 

in causing, ‘in any way,’ harm for which recovery of 

damages is sought.” 

 Under the contributory negligence regime in 

existence when Kerby and Carnation were tried, “there 
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simply was no vehicle to logically or fairly admit 

seatbelt evidence.” The mitigation of damages doctrine 

“proved awkward when applied to pre-occurrence 

actions,” and the Carnation Court dismissed the other 

option, which was “to treat seatbelt nonuse as 

contributory negligence, which would entirely bar a 

plaintiff’s recovery.” 

However, after the adoption of contributory 

negligence, “this Court ‘sought to abolish those 

doctrines directed to the old choice between total 

victory and total defeat for the injured plaintiff.’” Since 

then, “‘we have discarded categories like imminent[-

]peril, last-clear-chance, and assumption-of-the-risk in 

favor of a general submission of comparative 

negligence.’” Even more recent cases have seen the 

Court “shake off vestiges of our defunct contributory-

negligence scheme,” such as “the common-law 

unlawful acts doctrine,” as incompatible with 

proportionate responsibility. 

 Under Chapter 33, a fact-finder’s apportion 

responsibility to a party “‘with respect to causing or 

contributing to cause in any way . . . the personal 

injury, property damage, death, or any other harm for 

which recovery of damages is sought.’” “‘In any way’ 

can mean only what it says—there are no restrictions 

on assigning responsibility to a plaintiff as long as it 

can be shown the plaintiff’s conduct ‘caused or 

contributed to cause’ his personal injury or death.’” 

 Further, Chapter 33 “focus[es] the fact-finder on 

assigning responsibility for the ‘harm for which 

recovery of damages is sought’ . . . and not strictly for 

the underlying occurrence, such as a car accident.” 

Kerby’s “sharp distinction” between occurrence-

causing and injury-causing negligence is contrary to 

Chapter 33, which “specifies the apportionment should 

ultimately be based on responsibility for the damages 

suffered, in this case personal injury and death.” 

 “[F]ailure to wear a seatbelt is one way in which a 

plaintiff can ‘cause[] or contribut[e] to cause in any 

way’ his own ‘personal injuries’ or ‘death.’” Thus, “for 

purposes of the proportionate-responsibility statute, the 

Legislature both intends and requires fact-finders to 

consider relevant evidence of a plaintiff’s pre-

occurrence, injury-causing conduct,” including 

evidence of seatbelt use or nonuse. 

 “We do not quarrel with the approach this Court 

took when it decided Kerby and Carnation. We simply 

reach the issue again under a different legal system that 

considers seat-belt evidence in a way the contributory-

negligence scheme could not. Accordingly, although 

we must overrule Kerby and Carnation to effect 

today’s decision, we do not reject them as mistaken 

jurisprudence, but as once-prudent measures that have 

outlived their usefulness.” 

 While this holding “opens the door to a category 

of evidence that has never been part of our negligence 

cases . . . our rules of evidence include everything 

necessary to handle the admissibility of seat-belt 

evidence.” “As with any evidence, seat-belt evidence is 

admissible only if it is relevant,” which is “the trial 

court’s province.” “The defendant can establish the 

relevance of seat-belt nonuse only with evidence that 

nonuse caused or contributed to cause the plaintiff’s 

injuries,” which should be considered by the trial court, 

“for the purpose of making its relevance determination, 

outside the presence of the jury.” 

 “Expert testimony will often be required to 

establish relevance, but we decline to say it will be 

required in all cases.” “And of course, like any other 

evidence, even relevant seat-belt evidence is subject to 

objection and exclusion under Rule 403.” 

 With regard to apportioning fault for seatbelt 

nonuse, “the fact-finder may consider relevant 

evidence of a plaintiff’s failure to use a seat belt as a 

‘negligent act or omission’ or as a violation of ‘an 

applicable legal standard’ in cases where the plaintiff 

was personally in violation of an applicable seat-belt 

law.” “And in cases in which an unrestrained plaintiff 

was not personally in violation of a seat-belt law, the 

fact-finder may consider whether the plaintiff was 

negligent under the applicable standard of reasonable 

care.” In the case of child passengers, the restraint of 

whom is the responsibility of the driver under the 

Texas seatbelt statute, “a minor is still held to the 

degree of care that would be exercised by an 

‘ordinarily prudent child of [the same] age, 

intelligence, experience and capacity . . . under the 

same or similar circumstances.’” “The jury may further 

apportion third-party responsibility to the person upon 

whom the law places the burden to properly restrain 

the child.’” 

 Kerby’s distinction between pre-occurrence and 

post-occurrence conduct remains. A plaintiff’s post-

occurrence failure to mitigate damages “operates as a 

reduction of his damages award” and should not be 

considered in the Chapter 33 apportionment of 

responsibility. “It is only the plaintiff’s pre-occurrence, 

injury-causing conduct that should be considered in the 

responsibility apportionment.” “Lastly, there is no 

need . . . to deviate from a single apportionment 

question,” as the fact-finder “can consider a plaintiff’s 

pre-occurrence, injury-causing conduct alongside his 

and other persons’ occurrence-causing conduct.” 

 Finally, the Court rejected the argument “that 
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admitting seat-belt evidence violates the principle that 

a plaintiff is not required to anticipate the negligent or 

unlawful conduct of another.” “[T]his has never been a 

steadfast rule of tort law,” but “[r]ather, it is a guiding 

principle the law has balanced with the duty everyone 

has to guard against foreseeable risks[.]” “We have 

consistently held that foreseeability turns on existence 

of a general danger, not awareness of the exact 

sequence of events that produces the harm.” 

“The general danger of driving is obvious to 

everyone.” “So when it comes to foreseeing the general 

hazard of automobile travel, ‘[t]here is nothing to 

anticipate; the negligence of other motorists is 

omnipresent.’” 

 

7. Ryder Integrated Logistics, Inc. v. Fayette County, 

453 S.W.3d 922 (Tex. 2015) 

 

Sheriff’s deputy pulled over a trucker’s 18-

wheeler at night on the shoulder of an interstate 

highway. Deputy then repositioned his cruiser by 

driving around the right of trucker’s 18-wheeler and 

then turned onto the right shoulder facing oncoming 

traffic with its headlights and spotlight illuminated. A 

second 18-wheeler owned by a trucking company 

veered right and clipped the back of the first 18-

wheeler, causing a collision that injured trucker.  

 After being sued by the pulled-over trucker for 

negligence, trucking company filed a third-party claim 

against the county for contribution and indemnity and 

for its own damages, alleging that the deputy 

negligently caused the accident by blinding or 

distracting the second truck driver with its headlights. 

County filed a plea to the jurisdiction, arguing that 

sovereign immunity was not waived under the Texas 

Tort Claims Act (TTCA), TEX. CIV. PRAC. & REM. 

CODE § 101.021, because the accident did not arise 

from the use of a vehicle. Trial court granted the plea 

to the jurisdiction and dismissed the third-party claim 

for want of jurisdiction. 

 “The TTCA provides a limited waiver of 

governmental immunity.” Its pertinent part, TEX. CIV. 

PRAC. & REM. CODE § 101.021(1), provides that a 

governmental unit is liable for the negligence of an 

employee acting in the scope of employment if the 

injury “arises from the operation or use of a motor-

driven vehicle or motor-driven equipment.” 

“Given the Legislature’s preference for a limited 

immunity waiver, we strictly construe section 

101.021’a vehicle-use requirement.” The employee 

“must have been actively operating the vehicle at the 

time of the incident,” and “the vehicle must have been 

used as a vehicle, and not, e.g., as a waiting area or 

holding cell.” “In addition, the tortious act alleged 

must relate to the defendant’s operation of the vehicle 

rather than to some other aspect of the defendant’s 

conduct.” “Where the vehicle itself is ‘only the setting’ 

for the defendant’s wrongful conduct, any resulting 

harm will not give rise to a claim for which immunity 

is waived under section 101.021.” 

 Here, there was no dispute that deputy was not 

just operating the headlights, but was actually driving 

the car at the time of the accident. Thus, trucking 

company “indeed challenged a government employee’s 

vehicle use.” 

 County requested that the Court hold deputy’s 

actions “non-negligent as a matter of law,” but “[w]e 

do not require the plaintiff to ‘put on [its] case simply 

to establish jurisdiction.’” “For that reason, proper 

jurisdictional analysis should ‘not involve a significant 

inquiry into the substance of the claims.’” 

 Jurisdiction under the TTCA next requires that the 

harm “arise from” the employee’s arguably negligent 

use of the motor-vehicle. “The statute itself does not 

define ‘arises from,’” but the Court has “defined this 

standard as a ‘nexus between the operation or use of 

the motor-driven vehicle or equipment and a plaintiff’s 

injuries.’” “We have described the threshold as 

something more than actual cause but less than 

proximate cause,” and so “a plaintiff can satisfy the 

‘arising from’ standard by demonstrating proximate 

cause.” 

 “The components of proximate cause are cause in 

fact and foreseeability.” “Cause in fact is essentially 

but-for causation,” and “a tortious act is a cause in fact 

if [it] serves as ‘a substantial factor in causing the 

injury and without which the injury would not have 

occurred.’” “Foreseeability requires only ‘that the 

injury be of such a general character as might 

reasonably have been anticipated; and that the injured 

party should be so situated with relation to the 

wrongful act that injury to him or to one similarly 

situated might reasonably have been foreseen.’” 

 However, “the operation or use of a motor vehicle 

‘does not cause injury if it does no more than furnish 

the condition that makes the injury possible.’” “’When 

an alleged cause is geographically, temporally, or 

causally attenuated from the alleged effect, that 

attenuation will tend to show that the alleged cause did 

no more than furnish the condition that made the effect 

possible.’” 

 Here, the pleadings alleged that, by directing the 

cruiser’s lights into oncoming traffic, the deputy’s 

negligence caused the second truck driver’s errant 
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driving. The pleadings also suggested that a reasonable 

peace officer could have foreseen that driving the 

wrong way on a shoulder with headlights and 

emergency lights illuminated might have led to the 

type of accident that occurred. This was sufficient to 

create a fact question on the issue of proximate cause. 

“Because proximate cause is ultimately a question for a 

fact-finder,” analysis of this issue in the context of a 

plea to the jurisdiction requires only a determination of 

“whether the petition ‘creates a fact question’ 

regarding the causal relationship.” 

 Finally, county claimed that trucking company’s 

claims were barred because the second truck driver 

failed to comply with the “Move Over Act” which 

“requires drivers to change lanes or reduce speed” 

when approaching a “’stationary emergency authorized 

emergency vehicle.’” Aside from the fact that the 

Move Over Act did not apply because it was 

undisputed that the cruiser was not stationary, county’s 

argument misrepresented the governing standard by 

presuming that trucking company’s recovery “is barred 

by its agent’s own wrongful conduct.” 

 “This might be true in a pure contributory-

negligence regime,” but “Texas abandoned this ‘all-or-

nothing system’ in 1973” when it enacted 

Proportionate Responsibility Act, codified as TEX. CIV. 

PRAC. & REM. CODE, CH. 33. “With our current 

proportionate-liability system, the state ‘abrogated 

former common law doctrines that barred a plaintiff’s 

recovery because of the plaintiff’s conduct.’” Such 

defenses are subsumed by and subject to Chapter 33’s 

“percentage of responsibility” scheme, and if a 

plaintiff’s “contribution to the alleged harm is 50% or 

less, he is entitled to fractional recovery.” “This is true 

even where the plaintiff violates the law.” 

 

R. Premises Liability 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse, holding that there was no  

 

 

evidence of negligent entrustment, and that there was 

no premises defect. 

 Footnote 3: “When Chapter 95 applies, ‘it grants 

the property owner additional protection by requiring 

the plaintiff to prove that the owner ‘had actual 

knowledge of the danger or condition,’ so the owner is 

not liable based merely on what it reasonably should 

have known.’” 

 Footnote 4: “Generally, every person has a duty 

not to negligently entrust a vehicle to another. But a 

premises owner ‘does not have a duty to see that an 

independent contractor performs work in a safe 

manner’ unless the owner retains or exercises 

‘supervisory control’ over the contractor’s work.” 

 Here, there was “no evidence of any ‘condition of 

the premises’ of which [warehouse] was required to 

warn or that [it] was required to make safe.” This 

theory focuses upon “the ‘state of being’ of the 

property itself.” Though tangible property “can cause a 

dangerous ‘condition of the premises,’ when (as here) 

the danger arises from the contemporaneous use of the 

tangible property, the claim is for negligent ‘use’ of 

property, not for premises liability.” 

 Further, “‘we have declined to impose a duty for 

premises conditions that are open and obvious, 

regardless of whether such conditions are artificial or 

naturally occurring. Any danger the sidewalk presented 

was open and obvious. . . .’” 

 

2. Union Pacific Railroad Company v. Nami, 498 

S.W.3d 890 (Tex. 2016) 

 

 Railroad worker contracted West Nile Virus from 

mosquitoes, contending that railway failed to mow 

right-of-way, failed to provide repellant, and failed to 

secure compartment of rail car. The Supreme Court 

reversed a verdict for him under FELA, holding “the 

ferae naturae doctrine applies, and thus Union Pacific 

owed Nami no duty to prevent his infection with 

mosquito-borne West Nile virus.” 

Under “the doctrine of ferae naturae, a property 

owner owes an invitee no duty of care to protect him 

from wild animals indigenous to the area unless he 

reduces the animals to his possession, attracts the 

animals to the property, or knows of an unreasonable 

risk and neither mitigates the risk nor warns the 

invitee.” 

 Footnote 41: “A landowner must warn of or make 

safe unreasonably dangerous conditions. If the 

condition is not unreasonably dangerous, no warning is 

required.” 
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3. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

 Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95. 

The Supreme Court ruled that “the statute applies to 

negligence claims other than those that assert premises 

liability,” that it does not apply “to claims against a 

property owner’s employee,” and that the evidence 

here did not create a fact issue that precluded summary 

judgment. 

 Chapter 95 “protects property owners against 

liability to contractors, subcontractors, and their 

employees under certain circumstances.” “A ‘property 

owner’ is a ‘person or entity that owns real property 

primarily used for commercial or business purposes.’” 

Chapter 95 “grants the property owner additional 

protection by requiring the plaintiff to prove that the 

owner ‘had actual knowledge of the danger or 

condition,’ so the owner is not liable based merely on 

what it reasonably should have known. If Chapter 95 

applies, it is the plaintiff’s ‘sole means of recovery.’” 

A “claim” is “‘a claim for damages caused by 

negligence,’ without distinguishing between different 

categories of negligence claims.” A “‘condition’ refers 

to premises and ‘use’ refers to activities.” 

 “Under the common law, an independent 

contractor or its employee can recover against a 

property owner for premises liability or negligence if 

the owner exercised some control over the relevant 

work and either knew or reasonably should have 

known of the risk or danger.” 

 There is “nothing in the language of Chapter 95 

that indicates it applies to claims against a property 

owner’s employees.” 

 “Neither Chapter 95 nor the Code Construction 

Act defines the term ‘entity.’” According to BLACK’S 

LAW DICTIONARY (10th ed. 2014) “the term’s ordinary 

meaning refers to an ‘organization (such as a business 

or a governmental unit) that has a legal identity apart 

from its members or owners.’ In the absence of any 

authority to the contrary, we must apply the term’s 

common meaning, which refers only to the legal 

organization itself.” “We conclude that the context of 

section 95.001(3)’s inclusion of a ‘person’ reflects a 

reference to the common meaning of both that term 

and the term ‘entity,’ such that the definition refers 

separately to both a natural person (a human being) and 

an artificial person (an entity).” Thus, the “definition of 

‘property owner’ in section 95.001(3) does not include 

an owner’s employees who do not own the property at 

issue.” Further, “Chapter 95 does not protect a property 

owner’s agents. . . .” And, “Chapter 95 protects a 

property owner even against claims asserting vicarious 

liability based on respondeat superior. . . .” 

 “[O]ur task is to construe Chapter 95 as written, 

not as we may believe makes the most sense.” 

 “Chapter 95 only applies when the injury results 

from a condition or use of the same improvement on 

which the contractor (or its employee) is working when 

the injury occurs.” However, the Court here held that 

plaintiff was working on the same improvement. 

“Chapter 95 does not define ‘improvement,’ but we 

have ‘broadly defined an ‘improvement’ to include ‘all 

additions to the freehold except for trade fixtures [that] 

can be removed without injury to the property.’” The 

“entire system was a single ‘improvement’ under 

Chapter 95.” 

 “Because evidence of actual knowledge triggers 

an exception to the protection that Chapter 95 

otherwise provides, the plaintiff has the burden to 

prove the owner’s actual knowledge. . . . [O]nce 

defendant proves the applicability of Chapter 95, the 

burden shifts back to the plaintiff to fulfill the 

requirements of section 95.003.” 

 “‘Actual knowledge requires knowledge that the 

dangerous condition existed at the time of the accident, 

as opposed to constructive knowledge[,] which can be 

established by facts or inferences that a dangerous 

condition could develop over time.’ ‘Circumstantial 

evidence establishes actual knowledge only when it 

‘either directly or by reasonable inference’ supports 

that conclusion.’” 

 Plaintiff’s “injuries arose not from the presence of 

gas at the plant, but from the presence of gas in the 

pipe on which he was working.” The “danger or 

condition was the presence of gas in the line on which 

[plaintiff] was working, and there is no evidence that 

[defendant’s] had knowledge of that danger or 

condition.” 

 

4. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

  

 Tort Claims Act case. Law professor tripped on 

“an improperly secured extension cord.” The Supreme 

Court ruled that the case was “a premises defect claim, 

and there is no evidence that UT had actual knowledge 

of the tripping hazard created by the cord’s position 

over the retaining wall and across the sidewalk.” 

  “The duty owed to a licensee on private property 

requires that ‘a landowner not injure a licensee by 

willful, wanton or grossly negligent conduct, and that 

the owner use ordinary care either to warn a licensee 
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of, or to make reasonably safe, a dangerous condition 

of which the owner is aware and the licensee is not.’” 

“Absent willful, wanton, or grossly negligent conduct, 

a licensee must prove the following elements to 

establish the breach of duty owed to him: ‘(1) a 

condition of the premises created an unreasonable risk 

of harm to the licensee; (2) the owner actually knew of 

the condition; (3) the licensee did not actually know of 

the condition; (4) the owner failed to exercise ordinary 

care to protect the licensee from danger; (5) the 

owner’s failure was a proximate cause of injury to the 

licensee.’” 

This “Court . . . has consistently treated slip/trip-

and-fall cases as . . . premises defects” cases. 

The common law recognizes “two subspecies of 

negligence: causes of action for premises liability and 

negligent activity. ‘We have recognized that negligent 

activity encompasses a malfeasance theory based on 

affirmative, contemporaneous conduct by the owner 

that caused the injury, while premises liability 

encompasses a nonfeasance theory based on the 

owner’s failure to take measures to make the property 

safe.’ When distinguishing between a negligent activity 

and a premises defect, this Court has focused on 

whether the injury occurred by or as a 

contemporaneous result of the activity itself—a 

negligent activity—or rather by a condition created by 

the activity—a premises defect.” Under the Tort 

Claims Act, “the dangerous condition upon which a 

premises defect claim is based may be created by an 

item of tangible personal property. The distinction lies 

in whether it is the actual use or condition of the 

tangible personal property itself that allegedly caused 

the injury, or whether it is a condition of real 

property—created by an item of tangible personal 

property—that allegedly caused the injury.”  

 “‘Actual knowledge, rather than constructive 

knowledge of the dangerous condition is required.’” 

The “licensee must show that the owner actually knew 

of the ‘dangerous condition at the time of the accident, 

not merely of the possibility that a dangerous condition 

c[ould] develop over time.’ Hypothetical knowledge 

will not suffice. Additionally, that the owner could 

have done more to warn the licensee is not direct 

evidence to show that the owner had actual knowledge 

of the dangerous condition.” Courts “‘generally 

consider whether the premises owner has received 

reports of prior injuries or reports of the potential 

danger presented by the condition.’” 

Evidence “‘that an owner or occupier knew of a 

safer, feasible alternative design, without more, is not 

evidence that the owner knew . . . that a condition on 

its premises created an unreasonable risk of harm.’ 

Despite the evidence of prior falls, employees in the 

area, and a feasible, safer alternative design, we held 

[in City of Dallas v. Thompson] that the plaintiff failed 

to present any evidence of the City’s actual knowledge 

of the protruding coverplate.”  

“‘Actual knowledge requires knowledge that the 

dangerous condition existed at the time of the accident, 

as opposed to constructive knowledge which can be 

established by facts or inferences that a dangerous 

condition could develop over time.’” 

 

5. First Texas Bank v. Carpenter, 491 S.W.3d 729 

(Tex. 2016) 

 

 Plaintiff was injured while showing an adjuster 

damage on bank’s roof. Bank had not determined to 

hire plaintiff to repair the damage. The Court held that 

plaintiff “was not engaged in the work covered by” 

TEX. CIV. PRAC. & REM. CODE, CH. 95, and thus it did 

not bar his claim. 

 Chapter 95 “limits a property owner’s liability for 

injuries to a contractor” who constructs or repairs an 

improvement to real property. A person can be “a 

contractor without an ‘actual’ contract to perform 

specific work for stated compensation.”  

 “Chapter 95 does not define ‘contractor’, so we 

give the word its ordinary meaning unless a more 

precise meaning is apparent from the context of the 

statute.” Accordingly, a “contractor is simply someone 

who works on an improvement to real property.” 

 “Chapter 95 is not a statute regulating contracting 

in general but one prescribing the conditions under 

which an owner is liable to someone working on 

improvements to real property. Its applicability turns 

on the kind of work being done, not on whether an 

agreement for the work to be done is written, 

or formal, or detailed. . . . The statute covers not only 

contractors who have agreements with owners, but 

their employees, subcontractors, and their 

subcontractors’ employees, none of whom would 

ordinarily have a contract with the owner.” 

 “But Chapter 95 does not cover everyone injured 

while working on real property. . . . ” It applies to those 

who create or modify an improvement to real property. 

Improvement to realty. 

 Here, had bank hired plaintiff “to fix the roof, and 

a necessary first step was demonstrating hail damage to 

the adjuster and obtaining insurance proceeds, then he 

would have been engaged in repairing or modifying the 

roof, an improvement to real property. But the 

evidence does not come close to establishing those 
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things. Rather, the evidence fairly shows that the Bank 

had never fully decided what, if any, repairs to make to 

the roof before [plaintiff] was injured.” 

 

6. Occidental Chemical Corporation v. Jenkins, 478 

S.W.3d 640 (Tex. 2016) 

 

 Prior plant owner built an acid system that injured 

the worker of the company that had bought the plant. 

The jury returned a verdict that prior plant owner was 

negligent in its design and instructions for the acid 

system. But the Supreme Court rendered judgment 

against the plaintiff “[b]ecause the [prior plant] owner 

sold the property several years before the plaintiff’s 

accident and did not otherwise owe the plaintiff a duty 

of care apart from its ownership and control of the 

property. . . .” 

“A claim against a property owner for injury 

caused by a condition of real property generally sounds 

in premises liability. That liability typically ends with 

the property’s sale. When the property’s dangerous 

condition is caused or created by another, an 

independent claim against the other may lie in 

negligence and that claim, unlike the premises-liability 

claim against the owner, does not necessarily end with 

the property’s sale.” 

A “person injured on another’s property may have 

either a negligence claim or a premises-liability claim 

against the property owner. When the injury is the 

result of a contemporaneous, negligent activity on the 

property, ordinary negligence principles apply. When 

the injury is the result of the property’s condition rather 

than an activity, premises-liability principles apply.” 

“Under premises-liability principles, a property 

owner generally owes those invited onto the property a 

duty to make the premises safe or to warn of dangerous 

conditions as reasonably prudent under the 

circumstances. That duty generally runs with the 

ownership or control of the property and upon a sale 

ordinarily passes to the new owner.” 

Under the Restatement, a party who builds a 

dangerous structure on another’s property can be liable 

to those injured by it. But, “section 385 plainly 

concerns only the liability of independent contractors 

and other third parties who create dangerous conditions 

while making improvements ‘on behalf of’ property 

owners; it does not purport to apply to property owners 

themselves.” 

“An owner who creates a dangerous condition on 

its own property has breached no duty of care unless 

and until the owner exposes certain people to the 

danger. . . . [Premises] liability rests on two theoretical 

assumptions: (1) the property owner controls the 

premises and is therefore responsible for dangerous 

conditions on it and (2) the property owner is in a 

superior position to know of and remedy the dangerous 

condition. . . .” The “duty of these third parties is not 

necessarily co-extensive with that of the property 

owner. . . .” A “contractor’s duties are thus tied not 

only to its control of the premises but also to the 

quality of its contracted work. This latter duty may be 

judged under ordinary-negligence principles even after 

the contractor no longer controls the premises.” 

With “land conveyances, . . . the deed has 

traditionally been viewed as the parties’ full 

agreement, excluding all other terms and liabilities. In 

this area, ‘the ancient doctrine of caveat emptor’ 

retains ‘much of its original force,’ requiring the 

vendee to make his own inspection of the property and 

relieving the vendor of responsibility for existing 

defects.” 

“We . . . reject the notion that a property owner 

acts as both owner and independent contractor when 

improving its own property, subjecting itself to either 

premises-liability or ordinary-negligence principles 

depending on the injured party’s pleadings. We hold 

instead that premises-liability principles apply to a 

property owner who creates a dangerous condition on 

its property, and that the claim of a person injured by 

the condition remains a premises liability claim as to 

the owner-creator, regardless of how the injured party 

chooses to plead it.” 

If “an injury should occur after the condition’s 

creator has conveyed the property, the premises-

liability claim will, as a general rule, lie against the 

property’s new owner, who ordinarily assumes 

responsibility for the property’s condition with the 

conveyance.” 

 

7. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

“[L]andowners owe a duty to warn or protect 

recreational users when artificial conditions create 

dangerous conditions that are not open and obvious, 

but have no duty to warn or protect against conditions 

that are open or inherent, and thus obvious, regardless 

of whether such conditions are naturally or artificially 

created.” 

Regarding recreational use, there exists a “duty 

when an artificial condition created a risk of harm that 

was latent and not so inherent in the recreational use 

that it could reasonably be anticipated. . . . [W]e have 

declined to impose a duty for premises conditions that 
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are open and obvious, regardless of whether such 

conditions are artificial or naturally occurring.” 

 

8. Abutahoun v. The Dow Chemical Company, 463 

S.W.3d 42 (Tex. 2015) 

 

Worker contracted mesothelioma and died after 

being exposed to asbestos while working for an 

independent contractor on landowner’s chemical 

facility. Worker’s family sued landowner for wrongful 

death, alleging that worker was exposed to asbestos in 

part by the activity of landowner’s own employees. 

Landowner argued that family’s claims were barred by 

TEX. CIV. PRAC. & REM. CODE, CH. 95. Family argued 

that Chapter 95 does not apply to claims that arise from 

the conduct of the landowner’s own employees’ 

“contemporaneous activities.” 

 This case turns on statutory construction, in which 

“‘we begin with [the statute’s] language’” and which is 

renewed “de novo.” “‘If the statute is clear and 

unambiguous, we must read the language according to 

its common meaning ‘without resort to rules of 

construction or extrinsic aids.’’” 

 Here, TEX. CIV. PRAC. & REM. CODE § 95.002 

provides that Chapter 95 applies “only to a claim”—

defined as a “claim for damages caused by 

negligence”—“against a property owner . . . for 

[injury] to . . . an employee of a contractor . . . ; and 

that arises from the condition or use of an improvement 

to real property where the contractor or subcontractor 

constructs, repairs, renovates, or modifies the 

improvement.” 

 Section 95.003 “establishes the limitations on a 

property owner’s liability for a claim to which Chapter 

95 applies,” providing that the property owner “is not 

liable for [injury] to . . . an employee of a 

contractor . . . who constructs, repairs, renovates, or 

modifies an improvement to real property . . . unless:” 

the property owner retains control over the manner of 

work and had actual knowledge of the danger and 

condition and failed to warn. 

 While Section 95.002 “lists whom a claim 

governed” by the statute “may be brought against”—“a 

property owner, contractor, or subcontractor”—it “says 

nothing about the actor who causes the negligence 

claim to arise and makes no distinction between harm 

caused by a contractor’s actions and harm caused by 

another’s actions.” Further, “[t]he Legislature did not 

distinguish between negligence claims based on 

contemporaneous activity or otherwise, and neither 

shall we.” 

 To interpret the phrase “condition or use”—a 

phrase that is “difficult to understand and difficult to 

apply”—the Court draws upon its interpretation of the 

same phrase in the Texas Tort Claims Act (TTCA) in 

cases which pre-date the enactment of Chapter 95 and 

of which the Legislature was presumably aware. In 

those cases, the Court explained that the term 

“‘use’ . . . ‘encompasses . . . liability based on 

respondeat superior,’” while “liability for condition 

imposed liability for premises defects.” Thus, the Court 

concludes “that the Legislature intended for Chapter 95 

to apply to all negligence claims that arise from either 

a premises defect or the negligent activity of a property 

owner or its employees by virtue of the ‘condition or 

use’ language in section 95.002(2).” 

 Finally, family argued that Chapter 95 should be 

not be construed as to obviate the common law right to 

hold a property owner liable for its negligent activity. 

Abrogation of a common law right by statute is 

disfavored, and a statute can only do so “when that was 

what the Legislature clearly intended.” However, the 

Court concluded that “Chapter 95 did not abrogate an 

independent contractor’s right to recover for common 

law negligence in all instances” because a contractor 

may still recover from a property owner so long as the 

evidentiary burdens in Section 95.003 are satisfied. “If 

anything, Chapter 95 is in derogation of the common 

law, and Texas courts do not strictly construe such 

statutes.” 

 

9. University of Texas at Arlington v. Williams, 459 

S.W.3d 48 (Tex. 2015) 

 

Spectator injured in a fall at a stadium owned by 

state university while waiting for her daughter after a 

high school soccer game. Spectator brought a premises 

liability suit against university, alleging negligence and 

gross negligence. University filed a plea to the 

jurisdiction and motion to dismiss, asserting sovereign 

immunity and the recreational use statute, which the 

trial court denied. 

 “The recreational use statute protects landowners 

who open property for recreational purposes, limiting 

their liability to the recreational user” by effectively 

requiring proof of either gross negligence or intent to 

injure. However, the statute only applies to recreational 

uses as defined in the statute “through a non-exclusive 

list of included activities.” 

 Courts are “‘typically inclined to apply a term’s 

common meaning [unless] a contrary intention is 

apparent from the statute’s context.’” Because the 

Legislature chose not to provide that the statute 

covered “recreation generally” but instead used a list of 
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included activities, “‘[r]ecreation’ under the statute has 

remained more specific than the word’s ordinary 

meaning.” 

 Because competitive sports and spectating are not 

among the specifically-enumerated activities included 

within the scope of the recreational use statute, the 

focus was on whether these activities fall within the 

scope of TEX. CIV. PRAC. & REM. CODE 

§ 75.001(3)(L)’s catch-all, “any other activity 

associated with enjoying nature or the outdoors.” 

 The principle of ejusdem generis, “a familiar 

canon of statutory construction,” dictates that “general 

terms and phrases should be limited to matters similar 

in type to those specifically enumerated.” Here, 

ejusdem generis counsels that “a general or broad 

provision included within a more specific list should be 

read in context and limited to matters similar in type to 

those specifically enumerated.” 

 In addition, the “‘meaning of individual words 

‘may be ascertained by reference to words associated 

with them in the statute.’’” “‘[W]here two or more 

words of analogous meaning’—such as ‘nature’ and 

‘the outdoors’—‘are employed together in a statute, 

they are understood to be used in their cognate sense, 

to express the same relations and give color and 

expression to each other.’” 

Here, “nature” and the “outdoors” are synonyms 

commonly defined as descriptive of ‘“that part of the 

physical world that is removed from human 

habitation.’” Because gathering in a stadium to watch a 

sporting event “is not to remove oneself from human 

habitation but to embrace it” and “is not the pursuit of 

nature but rather the celebration of organized human 

activity,” it is not within the scope of “any other 

activity associated with enjoying nature or the 

outdoors” as read in the context of the activities 

specifically enumerated in the statute. 

 

S. Realty, Personal Property, Construction, 

Condemnation, Oil and Gas  

 

1. North Shore Energy, L.L.C. v. Harkins, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

  

Oil optionee executed an option contract allowing 

it to select land from a described tract on which to 

execute oil and gas leases. Optionee had paid $50 per 

acre optioned, and agreed to pay $200 per acre leased 

when it exercised its option. Land was described in the 

option contract as “‘1,210.8224 acres of land, more or 

less, out of the 1673.69 acres . . . and being the same  

 

land described in” a 1996 lease. The 1996 lease 

described the land as “‘[b]eing 1273.54 acres . . . and 

being all of the 1673.69 acre tract described on 

EXHIBIT “A” attached hereto, SAVE AND EXCEPT 

a 400.15 acre tract described in” a 1995 lease to 

another lessee. The parties disagreed over whether the 

option contract included the 400.15 acres of the 1995 

lease tract—optionee contended that the option 

contract covered the entire 1673.69 acre tract. 

A contract was not ambiguous “‘merely because 

parties to an agreement proffer different interpretations 

of a term.’” “‘For an ambiguity to exist, both 

interpretations must be reasonable.’” “‘[T]he contract 

may be read in light of the circumstances surrounding 

its execution to determine whether an ambiguity 

exists.’” 

Here, those circumstances “include the amount 

paid for the optioned acreage.” The description was not 

ambiguous here because optionee only paid the price 

for 1210.8224 acres. 

Optionee also argued that the contract was a 

selection agreement allowing it to choose any 

1210.8224 acres out of the 1673.69 acres. While 

“selection agreements are valid and enforceable under 

Texas law,” and the option contract it issued “is a 

selection agreement,” it allowed optionee to choose 

acres out of the 1210.8224 acres described. 

Optionee also argued that the difference between 

1,210.8224 identified in the contract and 1273.54 acres 

identified in the 1996 lease made seller’s interpretation 

unreasonable. “Slight differences in acreage when the 

description uses the phrase ‘more or less’ will not 

preclude an interpretation of the description to include 

the larger acreage.” “‘[T]he call for acreage . . . ‘is the 

least reliable of all calls in a deed.’’” 

Optionee also sued driller for geophysical trespass 

for seismic survey driller performed over the optioned 

land. However, while optionee attempted to exercise its 

option over part of the property, paid the $200 per acre 

exercise price, and began production, it never executed 

the lease form attached to the option contract. 

“An option agreement does not pass title or 

convey an interest in property,” but “merely gives the 

optionee the option to purchase property or execute a 

lease within a certain time period.” “‘An option 

contract has two components: (1) an underlying 

contract that is not binding until accepted and (2) a 

covenant to hold open to the optionee the opportunity 

to accept.’” Because optionee never executed the lease, 

it never acquired a possessory interest in the land and 

thus lacked standing to sue for trespass.  
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2. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner “to 

copy the ballots and disclose them for purposes of 

discovery, expert analysis, trial preparation, and trial. 

The ballots should be included in the record. The court 

may order redaction of names of the voters or require 

the ballots to be filed under seal, or impose some other 

appropriate protective order to protect confidentiality.” 

 The deed restrictions were amended under TEX. 

PROP. CODE § 204.005. 

 The ballots were not statutorily protected per se. 

“Section 209.00594(c) states that only a person 

qualified to tabulate votes in a property owners’ 

association election ‘may be given access to the 

ballots.’” But, this protection does not “‘affect a 

person’s obligation to comply with a court order for the 

release of ballots or other voting records.’” 

 

3. Crosstex North Texas Pipeline, L.P. v. Gardiner, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

Pipeline builds noisy compressor stations near 

ranch owned for recreational purposes. Ranch owners 

sue for nuisance. In a lengthy opinion, the Supreme 

Court took “this opportunity to clarify the law” of 

private nuisance in Texas. 

The Court confirmed the definition of nuisance 

used in recent cases: “‘A “nuisance” is a condition that 

substantially interferes with the use and enjoyment of 

land by causing unreasonable discomfort or annoyance 

to persons of ordinary sensibilities attempting to use 

and enjoy it.’” 

However, to “reduce the confusion” resulting 

from the “variety of ways” in which the term 

“nuisance” has been used, the Court clarified that the 

term does not refer “to a cause of action or to the 

defendant’s conduct or operations,” but rather that it 

“describes a type of injury that the law has recognized 

can give rise to a cause of action because it is an 

invasion of a plaintiff’s legal rights.” In other words, 

nuisance is a type of legal injury, not a cause of action. 

A cause of action “‘generally accrues when a wrongful 

act causes a legal injury,’” and nuisance refers to the 

legal injury, not the wrongful act. 

The injury here—“the interference with the use 

and enjoyment of property”—only rises to the level of 

a legal injury where “the interference is ‘substantial’ 

and causes ‘discomfort or annoyance’ that is 

‘unreasonable.’” 

The requirement that the interference be 

“substantial” sets a “minimum threshold” and 

“confirms that the law ‘does not concern itself with 

trifles[.]’” “Whether an interference is substantial or 

merely a ‘trifle’ or ‘petty annoyance’ necessarily 

depends on the particular facts at issue, including, for 

example, the nature and extent of the interference, and 

how long the interference lasts or how often it recurs.” 

To prove a nuisance as a legal injury, “a plaintiff 

must establish that the effects of the substantial 

interference on the plaintiff are unreasonable—not that 

the defendant’s conduct or land use was unreasonable.” 

“[T]he standard for determining whether the effects of 

the interference are unreasonable is an objective one.” 

The effects must be “‘such as would disturb and annoy 

persons of ordinary sensibilities, and of ordinary tastes 

and habits.’” 

Because nuisance describes only a legal injury, 

there must also be a wrongful act in order to create 

liability. “[T]here must be some level of culpability on 

behalf of the defendant; nuisance cannot be premised 

on a mere accidental interference.” The court 

“retain[ed] the three general categories of conduct that 

may support liability”: intentional conduct, negligence, 

and conduct giving rise to strict liability. 

“[A] defendant intentionally causes a nuisance if 

the defendant ‘acts for the purpose of causing’ the 

interference or ‘knows that [the interference] is 

resulting or is substantially certain to result’ from the 

defendant’s conduct.” Intent is “measured by a 

subjective standard, meaning the defendant must have 

actually” had the requisite intent. The plaintiff must 

prove that the defendant intended the interference, not 

just the “conduct that caused the interference.” Finally, 

the plaintiff need not prove that the defendant’s 

conduct was unreasonable, only that the resulting 

“effects of the substantial interference be 

unreasonable.” 

A defendant may also “be liable for ‘negligently’ 

causing a ‘nuisance.’” “In this category, the claim is 

governed by ordinary negligence principles,” with the 

elements of “‘the existence of a legal duty, breach of 

that duty, and damages proximately caused by the 

breach.’” “The only unique element . . . is the burden 

to prove that the defendant’s negligent conduct caused 

a nuisance[.]” 

A claim for strict liability for creation of a 

nuisance cannot be established merely by “‘abnormal 

and out of place’ conduct,” but instead requires 
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“conduct that constitutes an ‘abnormally dangerous 

activity’ or involves an abnormally ‘dangerous 

substance’ that creates a ‘high degree of risk’ of 

serious injury.” 

The questions of substantial interference; 

unreasonable effects; and whether the defendant 

created the nuisance intentionally, negligently, or 

through conduct giving rise to strict liability “generally 

present questions of fact for the jury to decide.” 

The three different remedies available for a 

private-nuisance claim are “damages, injunctive relief, 

and self-help abatement.” A court may abate a 

nuisance through injunctive relief “whether it is 

temporary or permanent,” and “the decision to enjoin” 

the conduct is “‘a discretionary decision for the judge 

after the cases has been tried and the jury discharged.’” 

Damages for a temporary nuisance is generally 

limited to “‘lost use and enjoyment . . . that has already 

accrued’” at the time of trial, while an owner in a 

permanent nuisance claim “may recover the lost 

market value.” The general calculation is “‘the 

difference in the reasonable market value of the 

property immediately before and immediately after the 

injury,’” but “when the damage results from an 

ongoing condition rather than a single event that results 

in a permanent nuisance, courts apply a ‘more flexible’ 

rule.” “The proper comparison in those circumstances 

is ‘of market value with and without the nuisance.’” 

In proving negligence in a nuisance case, the 

standard of care owed is generally that of “a person of 

ordinary prudence in the same or similar 

circumstances,” which a “jury [does] not need expert 

testimony to understand.” 

 

4. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 General contractor was sued after worker was 

injured when a truss broke. General contractor sought 

indemnity from maker under Ch. 82, claiming it was a 

seller. The Supreme Court ruled that, applying “chapter 

82’s definition of ‘seller,’ . . . the general contractor is 

not a seller” because it was not “‘engaged in the 

business of’ commercially distributing or placing 

trusses in the stream of commerce.” 

 “‘Traditionally, courts have been reluctant to 

impose products liability on sellers of improved real 

property in that such property does not constitute 

goods.’” Here, general contractor was not “‘engaged in 

the business of’ selling trusses.” Instead, it sold 

services as a general contractor. Footnote 6: 

“[C]ontractors’ businesses involve the rendition of 

construction services, while ‘the materials that pass are 

incidental.’” 

 Footnote 8: Here, the “‘Project’ is ‘construction 

and services,’ and materials were ancillary to those 

services.” 

 A “general contractor who is neither a retailer nor 

a wholesale distributor of any particular product is not 

necessarily a ‘seller’ of every material incorporated 

into its construction projects for statutory-indemnity 

purposes.” 

 

5. Harris County Flood Control District v. Kerr, ___ 

S.W.3d ___ (Tex. 2016)(6/17/16) 

 

On rehearing, the Supreme Court withdrew its 

prior opinion in this inverse condemnation case, 485 

S.W.3d 1, and substituted this one, reversing its prior 

ruling. See infra. 

In this case, homeowners had sued county and 

flood control district for compensation for damage to 

their property from flooding, arguing that county’s 

approval of development and failure to adopt a flood 

mitigation plan while knowing that this would lead to 

flooding constituted a taking. 

“Only affirmative conduct by the government will 

support a takings claim.” “We have not recognized a 

takings claim for nonfeasance.” Here, district could not 

be liable for a taking for failing to implement a 

particular flood control plan, but instead could “derive, 

if at all, from the County’s affirmative acts of 

approving development.” 

A takings claim also requires specificity of intent. 

“The government must know that ‘a specific act is 

causing identifiable harm’ or know that ‘specific 

property damage is substantially certain to result from 

an authorized government action.’” “We have not 

recognized liability where the government only knows 

that someday, somewhere, its performance of a general 

governmental function, such as granting permits or 

approving plats, will result in damage to some 

unspecified parcel of land within its jurisdiction.” 

There is also a public use element to a takings 

claim. Here, that element was not satisfied because 

there was no evidence county “ever had designs on the 

homeowners' particular properties, and intended to use 

those properties to accomplish specific flood-control 

measures.” 

The Court declined to recognize a takings claim in 

these circumstances “in a manner that makes the 

government an insurer for all manner of natural 

disasters and inevitable man-made accidents.” 

“Accepting such a capacious approach to takings 
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would endanger the ability of governments to finance 

and carry out their necessary functions, the basis for 

sovereign immunity.” 

 

6. Wood v. HSBC Bank USA, N.A., ___ S.W.3d ___ 

(Tex. 2016)(5/20/16) 

 

Closing fees exceeded 3% on home-equity loan, 

and lenders did not timely attempt to cure. 

Homeowners brought suit to quiet title. The Supreme 

Court ruled that “liens securing constitutionally 

noncompliant home-equity loans are invalid until cured 

and thus not subject to any statute of limitations.” 

However, following Garofolo, homeowners’ did not 

have “a cognizable claim for forfeiture.” 

The constitution’s language proscribing a lien on 

a homestead for noncompliant loans is “clear, 

unequivocal, and binding.” 

“In 1997, the Constitution was amended to permit 

homestead liens to secure home-equity loans, but, 

consistent with Texas’s long tradition of protecting the 

homestead, the amendments clearly prescribed very 

specific and extensive limitations on those 

encumbrances. Section 50 allows such loans to be 

secured by the homestead only if . . . they are made on 

the condition that forfeiture of all principal and interest 

is available if the loan is constitutionally noncompliant 

and the lender fails to cure within 60 days of being 

given notice by the borrower. The Constitution 

provides simple methods for curing specific 

defects. . . .” 

The Court held “in Garofolo that section 50(a) 

does not create substantive rights beyond a defense to 

foreclosure of a home-equity lien securing a 

constitutionally noncompliant loan, observing that the 

terms and conditions in section 50(a)(6) ‘are not 

constitutional rights and obligations unto themselves.’” 

The “‘forfeiture remedy [is not] a constitutional 

remedy unto itself. Rather, it is just one of the terms 

and conditions a home-equity loan must include to be 

foreclosure-eligible.’ . . . [B]orrowers may access the 

forfeiture remedy through a breach-of-contract action 

based on the inclusion of those terms in their loan 

documents, as the Constitution requires to make the 

home-equity lien foreclosure-eligible. . . . Section 50(c) 

. . . expressly addresses the validity of any homestead 

lien, broadly declaring the lien invalid if the underlying 

loan does not comply with section 50.” 

A “‘homestead lien that may not have complied 

with constitutional requirements at the outset can be 

made valid at a later date if the power to do so exists 

under our constitution or statutes,”  and complying 

with a cure provision ‘validate[s] a lien securing a 

section 50(a)(6) extension of credit.’”  

A “lien securing a constitutionally noncompliant 

home-equity loan is not valid before the defect is 

cured. . . . [T]herefore no statute of limitations applies 

to an action to quiet title on an invalid home-equity 

lien.” A “lien is made valid by the lender’s compliance 

with a cure provision.” “Lenders face no great burden 

to cure, even though it may require them to maintain 

thorough records. . . .” 

A “‘void’ act ‘is one which is entirely null, not 

binding on either party, and not susceptible of 

ratification.’ In comparison, ‘a voidable act is one 

which is obligatory upon others until disaffirmed by 

the party with whom it originated and which may be 

subsequently ratified or confirmed.’ When an 

instrument is void, a quiet-title action can be brought at 

any time to set it aside. However, when an instrument 

is voidable, a four-year statute of limitations applies to 

actions to cancel it. ‘When a deed is merely voidable, 

equity will not intervene as the claimant has an 

adequate legal remedy.’” 

“Section 50(c) starts with the premise that a lien 

securing a noncompliant loan is never valid. 

Implementing a section 50(a)(6)(Q)(x) cure provision 

brings the loan into constitutional compliance, thereby 

validating the accompanying lien. These cure 

provisions are the sole mechanism to bring a loan into 

constitutional compliance. Further, while a lender has 

60 days to cure after notice, the borrower has no 

corresponding deadline by which it must request cure. 

A lien that was invalid from origination remains 

invalid until it is cured.” 

Section 50(i) protects “home-equity foreclosure 

purchasers without actual knowledge of a 

constitutional defect. This deviation from the common-

law . . . evinces an understanding that home-equity 

liens securing constitutionally noncompliant loans do 

not neatly fit into a common-law category. By 

including a bona-fide purchaser provision, section 50(i) 

effectively sets its own cut-off. Once a third-party buys 

without actual knowledge of the invalid lien, that 

transaction will not be undone notwithstanding the 

invalid lien.” 

The Court ruled that “no statute of limitations 

applies to cut off a homeowner’s right to quiet title to 

real property encumbered by an invalid lien under 

section 50(c). ‘We have held that as long as an injury 

clouding the title remains, so too does an equitable 

action to remove the cloud; therefore, a suit to remove 

the cloud is not time-barred.’” 

A “borrower’s right to quiet title under section 
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50(c) is not restricted by our holding in Garofolo that 

borrowers must litigate noncompliance with section 

50(a)(6)(x)’s cure provisions within the context of their 

loan agreement.” 

Even though homeowners “may pursue their 

quiet-title claim [that] does not extend to their 

declaratory-judgment claim for forfeiture of all 

principal and interest,” which is barred by Garofolo. 

Section 50(a) “does not create substantive rights 

beyond a defense to a foreclosure action. . . .” “The 

forfeiture provision . . . does not create a constitutional 

cause of action . . . and must be litigated in the context 

of the borrower’s loan agreement.” 

 

7. Garofolo v. Ocwen Loan Servicing, L.L.C., 497 

S.W.3d 474 (Tex. 2016) 

 

 Homeowner paid off home-equity loan, but lender 

did not provide “a release of lien in recordable form as 

required by her loan’s terms,” despite the 60 days’ 

notice. Homeowner sued in federal court breach of 

contract and violation of the constitution, seeking 

forfeiture of principal and interest. Answering certified 

questions, the Supreme Court ruled she had no 

constitutional cause of action. “Our constitution lays 

out the terms . . . a home equity loan must include if 

the lender wishes to foreclose on a homestead 

following borrower default. It does not  . . . create a 

constitutional cause of action or remedy for a lender’s 

subsequent breach of those terms. . . . A post-

origination breach . . . may give rise to a breach-of-

contract claim for which forfeiture can sometimes be 

an appropriate remedy.” “A borrower may seek 

forfeiture through a breach-of-contract claim when the 

constitutional forfeiture provision is incorporated into 

the terms of a home-equity loan, but forfeiture is 

available only if one of the six specific constitutional 

corrective measures would actually correct the lender’s 

failure to comply with its obligations under the terms 

of the loan, and the lender nonetheless fails to timely 

perform the corrective measure following proper notice 

from the borrower.” “[W]hen forfeiture is 

unavailable . . . the borrower must show actual 

damages or seek some other remedy such as specific 

performance to maintain her suit.” 

“The Texas Constitution allows a home-equity 

lender to foreclose on a homestead only if the 

underlying loan includes specific terms and conditions. 

Among them is a requirement that a lender deliver a 

release of lien to the borrower after a loan is paid off. 

Another is that lenders that fail to meet their loan 

obligations may forfeit all principal and interest 

payments received from the borrower.” 

 “In Texas, ‘the homestead has always been 

protected from forced sale, not merely by statute as in 

most states, but by the Constitution.’” “Today, section 

50 of the constitution protects the homestead from 

foreclosure for the payment of debts subject to eight 

exceptions, one of which covers only those home-

equity loans that contain a litany of exacting terms and 

conditions set forth in the constitution.” These “terms 

and conditions [do not] amount to substantive 

constitutional rights and obligations. . . . [S]ection 

50(a) does not directly create, allow, or regulate home-

equity lending. . . . It simply describes what a home-

equity loan must look like if a lender wants the option 

to foreclose on a homestead upon borrower default.” 

 The constitution’s “terms and conditions are not 

constitutional rights and obligations unto themselves. 

They only assume constitutional significance when 

their absence in a loan’s terms is used as a shield from 

foreclosure.” 

“From a constitutional perspective, compliance is 

measured by the loan as it exists at origination and 

whether it includes the terms and conditions required 

to be foreclosure-eligible. . . . A lender that includes 

the terms and conditions in the loan at origination but 

subsequently fails to honor them might have broken its 

word, but it has not violated the constitution.” 

The terms are not constitutional rights “nor is the 

forfeiture remedy a constitutional remedy unto itself. 

Rather, it is just one of the terms and conditions a 

home-equity loan must include to be foreclosure 

eligible.” “The constitution prohibits foreclosure when 

a home-equity loan fails to include a constitutionally 

mandated term or condition, but it does not address 

post-origination enforcement of a loan’s provisions.” 

“But borrowers are not without recourse when a lender 

fails to meet its obligations, they are just without 

constitutional recourse.” 

 In addition, the homeowner cannot “seek 

forfeiture through her breach-of contract claim absent 

actual damages.” The homeowner “[had] not suffered 

any damages,” and the forfeiture remedy “does not 

apply to a failure to deliver a release of lien.” 

Under the contractual terms (required by the 

constitution), the “harsh forfeiture penalty is triggered 

when, following adequate notice, a lender fails to 

correct the complained-of deficiency by performing 

one of six available corrective measures.” “The 

obvious intent behind the forfeiture remedy as a whole 

is to encourage lenders to correct loan infirmities under 

the threat of the stiff punishment of forfeiture.” The 

“six specific corrective measures exist to give lenders 
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avenues to avoid forfeiture by fixing problems rather 

than furnishing technicalities that can be manipulated 

to avoid them.” But, none of them applies to a release 

of lien. 

“Moreover, the constitution invokes forfeiture 

when a lender ‘fails to correct the failure to comply.’” 

That cannot occur here. “Accordingly, if a lender fails 

to meet its obligations under the loan, forfeiture is an 

available remedy only if one of the six corrective 

measures can actually correct the underlying problem 

and the lender nonetheless fails to timely perform. . . .” 

The “addition of six specific corrective measures is 

most reasonably understood to bookend the [forfeiture] 

remedy’s applicability.” Footnote 9: “The $1,000-

refund component of subparagraph (f) is best 

interpreted as a liquidated-damages provision 

inextricably tied to the offer to refinance.” 

Footnote 8: It “is unnecessary to refer to any legislative 

history in this case. Section 50(a)(6)(Q)(x) is clear, and 

when text is clear, it is determinative.” 

The homeowner’s “remedy simply lies 

elsewhere—for instance, in a traditional breach-of 

contract claim, in which a borrower seeks specific 

performance or other remedies contingent on a 

showing of actual damages.” 

 

8. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

jury did not find tenant negligent, but found she 

violated lease by failing to pay for damage. The 

Supreme Court ruled that the lease did not violate the 

Texas Probate Code. “Though . . . the lease . . . does 

not expressly incorporate statutory carve-outs, . . . the 

contract is [not] unenforceable on public-policy 

grounds because (1) the disputed lease provision can 

be enforced without contravening the Property Code 

and (2) the record here does not conclusively establish 

the factual predicate necessary to preclude its 

enforcement.” 

“‘The Legislature determines public policy 

through the statutes it passes.’” It “is up to the 

Legislature, not the courts, to decide what the policy of 

this state should be in the landlord-tenant context.” “In 

the residential-leasing context, privilege of contract is 

circumscribed by statute, but the restraint the 

Legislature chose is limited and exceptions exist.” The 

“Texas Property Code restricts freedom of contract in 

residential tenancies.” The Property Code deviates 

“from common law landlord-tenant duties and 

remedies, but all rights not inconsistent with the statute 

remain intact.” The “Property Code imposes no barrier 

to contract beyond those deriving from its terms.” 

“‘Legislative permission to contract under certain 

circumstances does not necessarily imply that 

contracting under other circumstances is prohibited.’”  

TEX. PROP. CODE § 92.006(c) “generally prohibits 

waiver of statutory repair duties and remedies,” while 

TEX. PROP. CODE § 92.052 “delineates the landlord’s 

duty to repair or remedy conditions materially affecting 

the physical health or safety of an ordinary tenant. In 

Churchill Forge, we held:  (1) Section 92.006(c) does 

not restrict freedom of contract unless the landlord has 

a duty to repair, and (2) under section 92.052(b) a 

landlord has no duty to repair conditions ‘caused by’ 

the tenant. If the landlord has a repair duty and section 

92.006(c) is therefore implicated, section 92.006(d)–(f) 

describes permissive contractual arrangements 

excluded from the general prohibition.” Agreements 

“between parties concerning tenant-caused damages 

are excluded from section 92.006(c)’s non-waiver 

prohibition.” “When section 92.006(c) applies, . . . the 

exceptions are permissive, but they are also exclusive.”  

A “landlord owning more than one rental dwelling 

‘cannot ask a tenant to pay for repairs that the landlord 

has the duty to make,’ but (1) ‘[e]xcepted from that 

dictate . . . are three specific kinds of repairs that the 

parties can, by contract, shift the duty to pay for from 

the landlord to the tenant’ and (2) ‘not covered by that 

dictate are those agreements between the parties 

concerning damages for which the landlord has no duty 

to repair, i.e., tenant-caused damages.’” A landlord 

“does not have a statutory duty to repair all conditions 

that may arise in a tenancy.” Footnote 8: the 

“Legislature has not (1) categorically prohibited 

shifting of repair costs, (2) prohibited tenants from 

assuming responsibility for repairs that are not caused 

by the tenant, or (3) prohibited shifting the costs to 

repair conditions of habitability. Rather, the 

Legislature has only prohibited contractual shifting of 

repair costs if both habitability and third-party cause 

are factually presented.” 

A “party seeking to avoid liability under [an] 

agreement has the burden to plead and prove facts 

making it unlawful, unless the agreement is facially 

invalid.” There is “no public-policy bar—either under 

the Property Code or at common law—to contractually 

allocating responsibility for repair costs negligently or 

intentionally caused by the tenant or a cotenant.” The 

lease provision here is “unenforceable per se only if it 

could not be performed without violating the Property 
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Code.” 

The reimbursement provision of the lease here “is 

unambiguous.” 

In Kamarath, the Court found an implied warranty 

of habitability, but that was superseded by legislation 

“that ‘abrogat[ed] the implied warranty and creat[ed] a 

limited landlord duty to repair.’” Regarding 

habitability, under TEX. PROP. CODE § 92.052, after 

“receiving proper notice from a tenant in good 

standing, a landlord must make a diligent effort to 

repair or remedy only those conditions (1) materially 

affecting the tenant’s physical health or safety or (2) 

involving proper operation of a water heater.”  

TEX. PROP. CODE § 92.052(b) “does not include 

fault-based language, and the causal standard is not 

specified.” Since “the causal standard in section 

92.052(b) is not fault-based, [the tenant] bears the 

burden of proving facts in avoidance of contract 

enforcement. [The tenant] . . . cannot rely on the jury’s 

negative finding to question one—inquiring whether 

her negligence caused the fire—as a substitute for an 

affirmative finding that the damages were not tenant 

caused. [The tenant’s] . . . failure to submit a causation 

question . . . is the lynchpin for concluding she has 

failed to prove her affirmative defense.” 

TEX. PROP. CODE § 92.0563(b) provides “a 

statutory remedy if a landlord knowingly contracts to 

waive the landlord’s duty to repair.” 

TEX. PROP. CODE § 95.052 “defines the landlord’s 

duty by both positive and negative references and 

imposes a repair obligation only if all its elements are 

satisfied. Such a construction properly places the 

burden of proof on the party claiming the existence of 

a duty. . . . But more importantly, it places the burden 

of proof on the party who controls the leased premises 

and is, therefore, in the best position to (1) avoid 

damage to the premises and (2) prove that another 

party is responsible for the damage.” TEX. PROP. CODE 

§ 95.053(a) “necessarily allocates the burden of proof 

under section 92.052 to the tenant.” 

“Taken together, sections 92.052 and 92.053 

create a presumption that damage to premises under 

the tenant’s control was caused by the tenant and the 

tenant must prove otherwise.” 

 Here, the Property Code “construed as a whole, 

reflects the Legislature’s decision to incorporate fault 

based standards in some provisions and not others.” 

 

9. Lira v. Greater Houston German Shepherd Dog 

Rescue, 488 S.W.3d 300 (Tex. 2016) 

 

Dog escaped from owners’ home with no tags and 

no microchip, and is picked up by city animal control. 

After three days, animal control scheduled dog to be 

euthanized because it tests a “‘weak positive’” for 

heartworms and cannot be sold under city ordinance, 

but dog rescue answered animal control’s request to 

accept and foster the dog. Owners, who had been 

searching for dog, learned that the dog was with 

rescue, but rescue refused to return the dog. Owners 

sued rescue for conversion and other claims, seeking 

damages and return of the dog. 

In a per curiam opinion, the Supreme Court held 

that the dog belonged to owners and that owner had not 

been divested of ownership of the dog. 

There was nothing in the record to suggest that 

owners had abandoned the dog, and there was no 

common-law authority “holding that dog owners’ 

property rights are lost because their dog escapes and 

cannot be located for a few days.” “Under the common 

law, one who finds lost property cannot retain it 

against a claim by the property’s true owner.” 

The Supreme Court rejected rescue’s argument 

that the operation of city ordinances divested owners of 

ownership of the dog. “Assuming that the ordinances 

comport with due process and other requirements of 

Texas and federal law, and that cities possess police 

power to enact ordinances that sometimes divest an 

owner of property rights in his dog, nothing in [the 

city’s] ordinances did so in this case.” 

The Court construed the city ordinances regarding 

stray dogs, which were enacted pursuant to the state 

rabies control statute, “under the same rules applicable 

to the construction of statutes.” “We also consider as 

an aid in construction the principle that the law abhors 

a forfeiture of property. Private property rights are ‘a 

foundational liberty, not a contingent privilege.’” “‘A 

forfeiture of rights of property is not favored by the 

courts, and laws will be construed to prevent rather 

than to cause such a forfeiture.’” 

The city “ordinances, whether considered 

individually or as a whole, did not expressly or 

impliedly divest [owners] of their ownership rights to 

[the dog],” a result “further compelled by the rule that 

any doubts as to their meaning should be resolved 

against a forfeiture of property.” In particular, while 

the ordinances authorized euthanasia of the dog or 

placing the dog with a private shelter for adoption in 

lieu of euthanasia, and “putting down a dog is arguably 

so inconsistent with the rights of the original owner as 

to imply a divestment of property rights,” the dog was 

not actually euthanized, and nothing in the ordinances 

“states or implies that a dog merely held by a private 

shelter, awaiting adoption, has been divested of the 
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ownership rights of the original owner.” “In short, [the 

dog] belonged to [owners] at the time they requested 

his return, and [rescue] should have honored that 

request. 

Regarding the evidence of the dog’s positive 

heartworm test, if rescue “is suggesting that [the dog] 

was mistreated by [owners], such mistreatment would 

not entitle [rescue] to keep [the dog].” “There is a 

separate statutory regime for removing an animal from 

its owner due to animal cruelty” that “was not invoked 

here.” 

 

10. Caffe Ribs, Inc. v. State, 487 S.W.3d 137 (Tex. 

2016) 

 

State condemned property for use as a storm water 

detention pond in connection with a highway widening 

project. Condemned property was in the Texas 

Commission on Environmental Quality’s Voluntary 

Cleanup Program, but completion and regulatory 

closing of the cleanup process was delayed as a result 

of State’s announcement of its project to condemn the 

property and change its use. 

In the condemnation proceeding, State put on 

evidence that the condemned property would not be 

marketable for eight years because of the cleanup 

process, reducing its value. Landowner offered 

evidence that cleanup would have been completed 

much earlier, and the value of the property would be 

much higher, but for the change in proposed future use 

caused by State’s announcement of its condemnation 

plans. State moved to exclude evidence of the State’s 

role in delaying cleanup, arguing both that it was 

evidence of “announcement damages” barred by 

Westgate Ltd. v. State, 843 S.W.2d 448 (Tex. 1992) 

and that it was inadmissible under the “project 

influence” rule. 

The Texas Constitution’s “imperative” that “‘[n]o 

person’s property shall be taken . . . without adequate 

compensation being made’” is “effectuated . . . by 

requiring payment of the ‘market value’ of the 

condemned property—that is, ‘the price which the 

property would bring when it is offered for sale by one 

who desires, but is not obligated to sell, and is bought 

by one who is under no necessity of buying.’””An 

impending condemnation project, however, can distort 

the value of the property.” When “deflationary,” this 

distortion is “referred to as ‘condemnation blight,’ or, 

perhaps more appropriately, project diminishment.” 

Because this effect does not “reflect[] true ‘market 

value’ . . .  the project-influence rule has evolved to 

ensure that such components of value are removed 

from the market-value determination.” 
The project influence rule “provides that any 

change in property value that results from the 

government manifesting a definite purpose to take 

property as part of a governmental project must be 

excluded from an award of adequate compensation.” 

The court, “not the jury, must make the preliminary 

determination that the evidence warrants application of 

the rule.” 

“While we have long recognized the preferable 

course to admit evidence, under proper instruction, to 

permit the jury to eliminate the distorting effect of the 

project, we have never foreclosed use of an evidentiary 

exclusion to eliminate the distorting effect of the 

project in an appropriate case. We believe the use of a 

proper instruction, as opposed to an evidentiary 

exclusion, is particularly appropriate in cases like this, 

where project diminishment is implicated.” 

Here, “the trial court enforced the project-

influence rule with a sweeping evidentiary exclusion,” 

which “was antithetical to the rule’s substantive 

purpose of ensuring that the compensation award did 

not reflect the deflationary effects of the government’s 

project.” “‘[I]t would be manifestly unjust to permit a 

public authority to depreciate property values by a 

threat of the construction of a government project and 

then to take advantage of this depression in the 

price,’ . . . [y]et [] the trial court’s evidentiary 

exclusion allowed the State to do just that.” 

The “trial court abused its discretion in applying 

the project-influence rule,” which “required the trial 

court to admit the evidence concerning the State’s role 

in delaying the property’s remediation.” 

Also, Westgate’s prohibition of “announcement 

damages” was inapplicable. In Westgate, the Supreme 

Court rejected a condemnee’s claim for inverse 

condemnation where “the condemnee asserted that the 

government’s announcement of its project amounted to 

a de facto taking” and “sought to recover consequential 

damages in the form of lost profits.” Neither a de facto 

taking nor consequential damages were claimed by 

landowner here. 

 

11. Apache Deepwater, LLC v. McDaniel Partners, 

Ltd., 485 S.W.3d 900 (Tex. 2016) 

 

Production payments from four oil and gas leases 

were assigned by one instrument. After two leases 

expired, “a dispute arose over the production 

payment’s calculation,” with the payee asserting that 

the production payment jointly, and the payor claiming 

that the leases should be considered “respectively” and 
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thus the “production payment should be reduced to 

reflect the loss of” the two leases. The Supreme Court 

agreed with the latter, “allowing for the production 

payment’s adjustment based on the expiration of an 

underlying lease.” “Absent express language in the 

assignment to the contrary, . . . ‘when an oil and gas 

lease terminates, the overriding royalty [or similar 

production payment] created in an assignment of the 

lease is likewise extinguished.’” 

“[P]arties’ conflicting interpretations, without 

more, do not create an ambiguity. Instead, ambiguity 

exists when an agreement’s meaning is uncertain or its 

terms are reasonably susceptible to more than one 

interpretation. When an agreement can be given a 

definite or certain legal meaning, it is not ambiguous 

and is construed as a matter of law.” This conveyance 

was unambiguous. 

“A production payment, sometimes referred to as 

an ‘oil payment’ when so limited, is a share of 

production from described premises, free of production 

costs at the surface, terminating when a given 

production volume has been paid or when a specified 

sum from its sale has been realized. Production 

payments may be created from different estates and in 

a variety of ways.” 

“When . . . the production payment is carved from 

the lessee’s working interest, it is like an overriding-

royalty interest, except for its more limited duration. 

And, like an overriding royalty, ‘anything that 

terminates the lease necessarily destroys the 

[production] payment.’ Thus, in the case of a single 

lease, an overriding royalty (and by analogy a 

production payment) will not survive termination of 

the leasehold it burdens unless the parties have 

expressly agreed otherwise.” 

The assignment in this case fixed the dollar and 

volume of production, but that does not necessarily 

“inform[] the rate at which it was to be delivered to the 

assignor’s account. . . .” 

“Ultimately, the nature of this particular 

production payment and its burden on the underlying 

leasehold estates rests on what the assignment says, not 

on what a party argues it should have said. When a 

contract’s meaning is unambiguous, our task is to 

determine the parties’ intentions as expressed in the 

written instrument. Our approach is holistic. We 

‘examine and consider the entire writing in an effort to 

harmonize and give effect to all the provisions of the 

contract so that none will be rendered meaningless.’ 

No single provision taken alone is controlling, but 

rather all provisions are ‘considered with reference to 

the whole instrument.’ Moreover, we ‘construe a 

contract from a utilitarian standpoint, bearing in mind 

the particular business activity sought to be served.’” 

 Here, the assignor did not assign “land,” but 

instead conveyed interests in “four leasehold estates.” 

“Neither the inclusion of the four leases in a single 

instrument nor the instrument’s statement of the leases’ 

cumulative working interest as a single fraction 

demonstrates that the parties intended the production 

payment to be carved from something other than the 

estates conveyed. To the contrary, the [assignment 

mentions] . . . assignor’s interest in the ‘respective’ 

leases, indicating that the reserved interest pertains to 

the particular leases separately.” 

 

12. J&D Towing, LLC v. American Alternative 

Insurance Corporation, 478 S.W.3d 649 (Tex. 

2016) 

 

Tow truck was struck by a car, rendering the truck 

a total loss. Towing company settled with the car’s 

driver for the driver’s liability policy limit, then sued 

its own insurer for compensation for loss of use of the 

truck under its underinsured motorist coverage. Insurer 

argued that loss-of-use damages are not available 

where property is totally destroyed. Overruling the 

opinions of most Texas courts of appeals on the issue, 

the Supreme Court held that loss-of-use damages are 

recoverable in total-destruction cases. 

 “Actual damages may be either direct or 

consequential.” “Where [d]irect damages compensate 

for a loss that is the necessary and usual result of the 

tortious act, . . . consequential damages, also known as 

special damages, compensate for a loss that results 

naturally, but not necessarily, from the tortious act,” so 

long as they are “both foreseeable and directly 

traceable to the act.” Loss-of-use damages are a form 

of consequential damages. 

 “[L]oss-of-use damages compensate a property 

owner for damages that result from ‘a reasonable 

period of lost use’ of the personal property. The 

amount of damages may thus be measured according to 

the particular loss experienced, such as the amount of 

lost profits, the cost of renting a substitute chattel, or 

the rental value of the owner’s own chattel.” 

 Texas law has been “clear” that “the owner may 

recover loss-of-use damages” when “personal property 

has been only partially destroyed.” “Where personal 

property has been totally destroyed, however, Texas 

law is less clear.” While “the measure of direct 

damages is the fair market value of the property 

immediately before the injury at the place where the 

injury occurred,” the Supreme Court had “not yet 
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directly spoken on loss-of-use damages in total-

destruction cases,” and “some courts of appeals have 

held that loss-of-use damages are unavailable in total-

destruction cases.” 

 After examining the history of Texas cases on the 

subject, looking “’to other jurisdictions for guidance,’” 

and considering the principle of “full and fair 

compensation” as the appropriate measure of actual 

tort damages, the Supreme Court agreed with the 

“modern trend,” and held that “the owner of personal 

property that has been totally destroyed may recover 

loss-of-use damages in addition to the fair market 

value of the property immediately before the injury.” 

The Supreme Court cautioned that “[p]ermitting 

loss-of-use damages in total-destruction cases . . . is 

not a license for unrestrained raids of defendants’ 

coffers.” The damages must be “foreseeable and 

directly traceable to the tortious act,” and the “must not 

be speculative.” “Moreover, the damages may not be 

awarded for an unreasonably long period of lost use.” 

Loss-of-use damages in total-destruction cases are 

limited to “a period [no] longer than that reasonably 

needed to replace the personal property.” 

 

13. Chesapeake Exploration, L.L.C. v. Hyder, 483 

S.W.3d 870 (Tex. 2016) 

 

Rehearing denied and substituted opinion makes 

minor changes to certain phrases and footnotes, but no 

substantive changes. See below for original holding. 

 

14. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

 

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

At trial, the trial court denied the Commission’s 

request for a jury question on contract formation, 

holding as a matter of law that a contract was formed at 

the meeting. The trial court also denied the 

Commission’s request for an instruction on its asserted 

statutory good-faith defense under TEX. NAT. RES. 

CODE § 89.045. The jury found for lessee on its breach 

of contract claim. The Supreme Court reversed and 

remanded for a new trial, holding that the failure to 

submit a jury question on contract formation and the 

failure to submit a jury question on the good-faith 

defense were both error. 

The legislative resolution granting permission to 

sue did not preclude the Commission from asserting a 

good-faith defense. TEX. CIV. PRAC. & REM. CODE § 

107.002 does not permit the legislature to “waive any 

defense of law or fact ‘except the defense of immunity 

from suit without legislative permission.’” While “[t]he 

Commission’s immunity from suit is a jurisdictional 

component of its sovereign immunity and exists under 

common law unless expressly waived by statute,” the 

good-faith defense under TEX. NAT. RES. CODE § 

89.045 “provides a statutory affirmative defense to 

liability” that is “distinct from and independent of the 

Commission’s common-law immunity from suit.” 

Under TEX. NAT. RES. CODE § 89.045, “‘[t]he 

commission and its employees and agents, the 

operator, and the non-operator are not liable for any 

damages that may occur as a result of acts done or 

omitted to be done by them or each of them in a good-

faith effort to carry out’ Chapter 89” of the Natural 

Resources Code. The application of the good-faith 

defense is not limited to acts that involve discretion. 

The statute’s “language is broad, foreclosing liability 

for ‘any damages’ resulting from acts or omissions ‘in 

a good-faith effort to carry out’ Chapter 89.” The 

common-law official immunity doctrine, which is 

limited to discretionary acts, “has no bearing on our 

interpretation of an independent, unrelated statute.” 

Additionally, it “is not limited to tort actions,” and 

applies to breach of contract actions.  

The statutory good-faith defense does not include 

a standard of objective reasonableness. “The statute 

does not define ‘good-faith’ or ‘good-faith effort.’” 

“An undefined statutory term is given its ordinary 

meaning unless ‘a different or more precise definition 

is apparent from the term’s use in the context of the 

statute.’” The common definitions of ‘good-faith’ 

“focus overwhelmingly on subjective state of mind.” 

Thus “good-faith effort to carry out chapter 89 requires 

conduct that is honest in fact and is free of both 

improper motive and willful ignorance of the facts at 

hand.” Here, there was a fact question as to whether 

the Commission’s conduct was a “good-faith effort,” 

and the trial court’s failure to submit a jury question on 

this defense was error. 
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The Commission did not waive error by failing to 

request a definition of good faith in conjunction with 

their requested jury question. The Commission’s 

requested jury question “generally tracked the pertinent 

statutory language,” and thus complied with the 

requirements of Rule 278. “We are particularly loath to 

find waiver for failing to propose a definition of a 

statutory term when no case law provided explicit 

guidance on what the proper definition of that term 

should be.” 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 

Turning to the failure to submit a question on 

contract formation, the parties disputed whether they 

intended to be bound by the oral agreement that 

occurred prior to the plugging of the well, before the 

execution of the formal written agreement. In the 

situation in which “an [a]greement was reached as to 

certain material terms, yet another formal document 

was contemplated by the parties,’” formation of a 

contract depends on “whether ‘the contemplated 

formal document [was] a condition precedent to the 

formation of a contract or merely a memorial of an 

already enforceable contract.’ The answer depends on 

the intent of the parties, which is usually a question for 

the trier of fact.” Here, there was conflicting evidence 

as to whether the parties intended to be bound by the 

initial oral agreement, and thus contract formation was 

“a disputed fact issue that should have been presented 

to the jury.” 

 

15. Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016) 

 

 Mother divided land among three children, and 

bequeathed “an undivided one-third (1/3) of an 

undivided (1/8)” of the royalties among them. Much 

later, when the royalties on oil and gas on one of the 

properties was not the historical one-eighth, the issue 

was whether, by use of a double fraction, she intended 

to provide a fixed fractional (1/24) royalty or whether 

she intended a floating ‘“fraction of’ royalty” (1/3 to 

each child of the children of the actual royalty). The 

Supreme Court ruled the latter. “[O]ur objective is to 

effectuate the parties’ intent as expressed within the 

four corners of the conveying instrument. Intent must 

be determined by . . . the document in its entirety, 

rather than by application of mechanical rules of 

construction that offer certainty at the expense of 

effectuating intent. [Here, the] . . . will . . . 

demonstrates her intent to convey an equal royalty 

interest to each of her three children. We 

therefore . . . render judgment that the . . . will devised 

a 1/3 fraction of royalty, not a 1/24 fractional royalty.” 

 The issue with double fractions was whether it 

was intended to be a fixed amount, or if “1/8 was 

intended as a synonym for the landowner’s royalty.” 

 “We determine intent by construing the 

instrument holistically and by harmonizing any 

apparent conflicts or inconsistencies in the language.” 

Here, the Court determined the testatrix intended one-

third for each child. 

 “If the terms of a will are ambiguous, extrinsic 

evidence is admissible to determine the testatrix’s 

intent . . . and a presumption arises that she intended to 

treat heirs of the same class equally. . . . [W]hen a term 

in a will ‘is open to more than one construction,’ a 

court can consider ‘the circumstances existing when 

the will was executed.’” There is no set rule of 

interpretation for every will. This is similar for 

construction of “instruments conveying mineral 

interests.” The Court favors “a holistic and 

harmonizing approach and reject[s] mechanical rules 

of construction, such as giving priority to certain types 

of clauses over others or requiring the use of magic 

words.” 

 “An instrument conveying land in fee simple 

transfers both the surface estate and all minerals and 

mineral rights, unless the instrument contains a 

reservation or expresses a contrary intention. The 

mineral estate is comprised of five severable rights: ‘1) 

the right to develop, 2) the right to lease, 3) the right to 

receive bonus payments, 4) the right to receive delay 

rentals, and 5) the right to receive royalty payments.’ 

The holder of the leasing privilege is the executive-

interest holder . . . [who] enjoys the exclusive right to 

make and amend mineral leases and, correspondingly, 

to negotiate for the payment of bonuses, delay rentals, 

and royalties, subject to a duty of utmost good faith 

and fair dealing to non-executive interest holders. ‘In 

Texas, a typical oil and gas lease actually conveys the 

mineral estate (less those portions expressly reserved, 

such as royalty) as a determinable fee,’ with the 

possibility of reverter as a future interest.” 

“‘A royalty interest derives from the grantor’s 

mineral interest and is a nonpossessory interest in 

minerals that may be separately alienated.’ A party 

possessing a royalty interest that does not include the 

right to lease the mineral estate, receive delay rentals, 

or bonus payments is referred to as a non-participating 

royalty-interest holder.”  

“Royalty interests may be conveyed or reserved 
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‘as a fixed fraction of total production’ (fractional 

royalty interest) or ‘as a fraction of the total royalty 

interest’ (fraction of royalty interest).” 

 The notion of “estate misconception” involves the 

“once-common misunderstanding . . . that a landowner 

retained only 1/8 of the minerals in place after 

executing a mineral lease. . . .” Thus, it can be a short-

hand way of describing a future royalty. 

 “When land is devised in fee simple, as it was 

here, the devise includes the mineral estate except on 

terms so specified.” Here, the royalties were severed. 

The will reflected mother’s intention to “equally 

divide the royalties” among the children because: 1) it 

used identical language for each; 2) it used double 

fractions rather than a specific sum; 3) the use of a 

global application to all followed by a second 

provision that restated the devise to each; and 4) the 

“equal-sharing language” in a third clause. It conveyed 

“a floating fraction of royalty interest.” Thus, mother 

“used ‘one-eighth’ as a shorthand for the entire royalty 

a lessor could retain. . . .” She “intended proportional 

equalization.” Mother therefore “devised to each child 

1/3 of any and all royalty interest. . . .” 

  

16. The Staley Family Partnership, Ltd. v. Stiles, 483 

S.W.3d 545 (Tex. 2016) 

 

 Purchaser of landlocked tract filed declaratory 

judgment and sought an easement by necessity over a 

contiguous tract. Because there was no public road in 

1866, at the time the tracts were separated, the 

Supreme Court affirmed the denial of an easement: 

“there [is] no evidence that, at the time the two tracts 

were severed, the easement would have resulted in 

access to a public road from the landlocked property.” 

 A “necessity easement ‘is the legal doctrine 

applicable to landowners asserting implied easements 

for roadway access to their landlocked, previously 

unified parcel.’” 

 “Whether a property owner is entitled to an 

easement by necessity is a question of law, although 

underlying factual issues may need to be resolved in 

order to reach the legal question. . . . We review a trial 

court’s conclusions of law de novo.” 

“When an owner conveys part of a tract of land 

and retains a landlocked portion, a right of way by 

necessity over the portion conveyed is implied so the 

owner of the landlocked part can access it. The party 

claiming a necessity easement must show: (1) unity of 

ownership of the alleged dominant and servient estates 

before severance; (2) the claimed easement is a present 

necessity and not a mere convenience; and (3) the 

necessity for the easement existed when the two estates 

were severed. The party claiming a necessity easement 

has the burden to prove all facts necessary to establish 

it.” 

 The relevant severance occurred when the tract 

was separated from the tract over which an easement is 

sought. 

“[E]stablishing the ‘necessity’ part of an easement 

by necessity requires, in part, proof that at the time the 

dominant and servient estates were severed, the 

necessity arose for an easement across the servient 

estate in order that the dominant estate could in some 

manner gain access to a public road.” “[N]ecessity no 

longer exists if . . . the easement does not result in such 

access [to a public road].”  

 

17. Occidental Chemical Corporation v. Jenkins, 478 

S.W.3d 640 (Tex. 2016) 

 

 Prior plant owner built an acid system that injured 

the worker of the company that had bought the plant. 

The jury returned a verdict that prior plant owner was 

negligent in its design and instructions for the acid 

system. But the Supreme Court rendered judgment 

against the plaintiff “[b]ecause the [prior plant] owner 

sold the property several years before the plaintiff’s 

accident and did not otherwise owe the plaintiff a duty 

of care apart from its ownership and control of the 

property. . . .” 

“A claim against a property owner for injury 

caused by a condition of real property generally sounds 

in premises liability. That liability typically ends with 

the property’s sale. When the property’s dangerous 

condition is caused or created by another, an 

independent claim against the other may lie in 

negligence and that claim, unlike the premises-liability 

claim against the owner, does not necessarily end with 

the property’s sale.” 

A “person injured on another’s property may have 

either a negligence claim or a premises-liability claim 

against the property owner. When the injury is the 

result of a contemporaneous, negligent activity on the 

property, ordinary negligence principles apply. When 

the injury is the result of the property’s condition rather 

than an activity, premises-liability principles apply.” 

“Under premises-liability principles, a property 

owner generally owes those invited onto the property a 

duty to make the premises safe or to warn of dangerous 

conditions as reasonably prudent under the 

circumstances. That duty generally runs with the 

ownership or control of the property and upon a sale 

ordinarily passes to the new owner.” 
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Under the Restatement, a party who builds a 

dangerous structure on another’s property can be liable 

to those injured by it. But, “section 385 plainly 

concerns only the liability of independent contractors 

and other third parties who create dangerous conditions 

while making improvements ‘on behalf of’ property 

owners; it does not purport to apply to property owners 

themselves.” 

“An owner who creates a dangerous condition on 

its own property has breached no duty of care unless 

and until the owner exposes certain people to the 

danger. . . . [Premises] liability rests on two theoretical 

assumptions: (1) the property owner controls the 

premises and is therefore responsible for dangerous 

conditions on it and (2) the property owner is in a 

superior position to know of and remedy the dangerous 

condition. . . .” The “duty of these third parties is not 

necessarily co-extensive with that of the property 

owner. . . .” A “contractor’s duties are thus tied not 

only to its control of the premises but also to the 

quality of its contracted work. This latter duty may be 

judged under ordinary-negligence principles even after 

the contractor no longer controls the premises.” 

With “land conveyances, . . . the deed has 

traditionally been viewed as the parties’ full 

agreement, excluding all other terms and liabilities. In 

this area, ‘the ancient doctrine of caveat emptor’ 

retains ‘much of its original force,’ requiring the 

vendee to make his own inspection of the property and 

relieving the vendor of responsibility for existing 

defects.” 

“We . . . reject the notion that a property owner 

acts as both owner and independent contractor when 

improving its own property, subjecting itself to either 

premises-liability or ordinary-negligence principles 

depending on the injured party’s pleadings. We hold 

instead that premises-liability principles apply to a 

property owner who creates a dangerous condition on 

its property, and that the claim of a person injured by 

the condition remains a premises liability claim as to 

the owner-creator, regardless of how the injured party 

chooses to plead it.” 

If “an injury should occur after the condition’s 

creator has conveyed the property, the premises-

liability claim will, as a general rule, lie against the 

property’s new owner, who ordinarily assumes 

responsibility for the property’s condition with the 

conveyance.” 

 

 

 

 

18. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. See original opinion below.  

 

19. McGinnes Industrial Maintenance Corporation v. 

The Phoenix Insurance Company, 477 S.W.3d 786 

(Tex. 2015) 

 

 In this certified question, the Fifth Circuit asked 

if, under Texas law, an EPA superfund cleanup 

proceeding is a “suit” triggering a duty to defend by an 

insurer under a CGL policy. The Supreme Court ruled 

that it is. 

 “Relief from pollution was first afforded in suits 

for nuisance and other common law causes of 

action . . . as long as the common law had not been 

displaced by federal statute.” “State and local 

governments sued on state statutes and under the 

common law.” But, “CERCLA . . . changed the 

landscape dramatically, giving the EPA ‘broad power’” 

to order cleanups. It could conduct the cleanup and 

recover costs, or it could compel the clean “‘through 

administrative or judicial proceedings.’” “Potentially 

responsible parties” were required to contribute, with 

few defenses. Nowadays, the procedure “begins in the 

EPA and ends, only if necessary, in the courts.” The 

agency has authority to issue a notice letter, require 

production of information, and issue a demand for 

payment. Review in the courts requires proof the EPA’s 

actions were “arbitrary and capricious.” 

  

20. Cosgrove v. Cade, 468 S.W.3d 32 (Tex. 2015) 

  

Grantor’s contract reserved mineral interests, but 

the deed inadvertently did not. Contract called for 

parties to execute all necessary documents. Grantor 

learned of the omission of the deed after limitations 

expired. The Supreme Court ruled the “mistaken-but-

unmistakable omission in an unambiguous warranty 

deed is [not] the type of injury to which the ‘discovery  
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rule,’ a limited exception to statutes of limitations, 

should apply.” 

“Plainly obvious and material omissions in an 

unambiguous deed charge parties with irrebuttable 

notice for limitations purposes. . . . Property Code § 

13.002 . . . provides all persons, including the grantor, 

with notice of the deed’s contents as well.” “A grantor 

who signs an unambiguous deed is presumed as a 

matter of law to have immediate knowledge of material 

omissions.” 

“[M]ineral interest owners bear a high duty of due 
diligence to protect their mineral 
interests. . . . [W]ithout a showing of fraud, mineral 
interest owners may not claim a failure to understand 
what they were signing as grounds for avoiding the 
transaction. Reasonable diligence requires mineral 
interest owners to read and inspect their deeds to 
ensure their mineral interests are properly reserved.” 

There is a need for “‘stability and certainty 

regarding titles to real property.’” 
A “tortious interference claim has a two-year 

limitations period.” A breach of contract claims has a 

four-year limitations period, as do “deed-reformation 

claims.” The limitations for contract and deed-

reformation began upon the execution of the deed in 

this case. 

The “discovery rule” does not apply to omissions 

in an unambiguous deed. 

“[P]ublic records filed under section 13.002 

establish as a matter of law a lack of diligence in the 

discovery of a mistaken omission in an unambiguous 

deed.” 

Here, the breach of contract claim accrued “when 

the deed was executed.” When grantor requested 

grantee to sign the reformed deed, limitations had 

already expired. 

Grantor’s “subjective beliefs about the contents of 

the unambiguous deed are irrelevant for purposes of 

tolling the statute of limitations.” 

In the case of plain omissions: “(1) reasonable 

diligence includes examining ‘readily available 

information in the public record,’ and (2) ‘reasonable 

diligence should lead to information in the public 

record.’” 

 

21. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Footnote 6: “[A]ttorneys hired to assist a 

mortgage beneficiary in the nonjudicial foreclosure of 

real property were immune from the borrowers’ suit 

for wrongful foreclosure.” 

 

22. Chesapeake Exploration, L.L.C. v. Hyder, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued in 2016 at 483 S.W.3d 

870 (Tex. 2016); see above.] 

In a gas lease, the issue was whether an overriding 

royalty is free of postproduction costs. The Supreme 

Court ruled that “an overriding royalty on oil and gas 

production is free of production costs but must bear its 

share of postproduction costs unless the parties agree 

otherwise.” Here, the parties agreed otherwise. 

An overriding royalty is “‘a given percentage of 

the gross production carved from the working interest 

but, by agreement, not chargeable with any of the 

expenses of operation.’” 

The Heritage Resources, Inc. v. NationsBank, 939 

S.W.2d 118 (Tex. 1996) case held that “a royalty is 

free of production expenses but ‘usually subject to 

post-production costs, including taxes . . . and 

transportation costs,’” unless modified by the parties. 

“Heritage Resources holds only that the effect of a 

lease is governed by a fair reading of its text.” 

An overriding royalty usually does not bear 

production costs but does bear postproduction costs. 

For an oil royalty, the “market value at the well 

should equal the commercial market value less the 

processing and transporting expenses. . . .” 

A gas royalty may have a “proceeds lease,” 

meaning “the price-received basis for payment is 

sufficient in itself to excuse the lessors from bearing 

postproduction costs.” 

Production taxes are “postproduction expenses.” 

This is consistent with an agreement that the royalty be 

free of postproduction costs. 

The phrase “cost-free” in the overriding royalty 

term here could “refer to production costs.” The phrase 

“gross production” was used; “‘[g]ross’ means 

‘[u]ndiminished by deduction; entire.’’” Moreover, 

measuring volume at the wellhead does not address 

postproduction costs. Here, the royalty is “cost-free.” 

“[W]e conclude that ‘cost-free’ in the overriding 

royalty provision includes postproduction costs.” 

“Here, the lease text clearly frees the gas royalty 

of postproduction costs, and reasonably interpreted, we 

conclude, does the same for the overriding royalty.” 

 

23. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 
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ruled the matter “need not be affirmatively pleaded,” 

and the defendant failed to prove a homestead 

exemption. 

 Because there was “more than a scintilla of 

evidence” that defendant agreed to compensate 

plaintiff for construction services, “the award of 

prejudgment interest at the rate of 1.5% per month” is 

affirmed. 

 Mechanics’ and materialmen’s liens are provided 

by TEX. CONST. art XVI, § 37, also codified at TEX. 

PROP. CODE ANN. § 53.021(a)(2). 

 Defendant failed to prove her homestead. She had 

to establish “(1) overt acts of homestead usage and (2) 

the intention to claim the property as a 

homestead. . . . Once a property is established as a 

homestead, the burden shifts to the party challenging a 

homestead claim to prove termination of homestead 

status ‘by abandonment, alienation, or death.’” 

 “Whether a property is a homestead is a question 

of fact.” Merely residing there does not suffice. 

 

24. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

 After a finding that the federal government had to 

pay millions for repudiating oil and gas leases, Torch 

sued, contending the claim was part of assets it 

excluded from an earlier assignment. Applying 

contract construction principles, the Supreme Court 

disagreed. “[T]he relevant excluded-assets provisions 

in the . . . agreement are unambiguous and, as a matter 

of law, Torch did not retain ownership of the claimed 

asset.” 

 The federal “CZMA . . . gives coastal states a seat 

at the regulatory table with regard to activity occurring 

in the waters off their shorelines.” 

 Footnote 1: “‘[T]he federal government has 

jurisdiction and control over the outer continental 

shelf, which is defined as including all submerged land 

that is beyond the outer limits of state jurisdiction 

(ordinarily three nautical miles from shore) and within 

the limits of national jurisdiction (ordinarily 200 miles 

from shore).’” 

 

25. Kachina Pipeline Company, Inc. v. Lillis, __ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

 Dispute to construe gas sales agreement; pipeline 

company claimed it was entitled to deduct compression 

costs and to extend the agreement. The Supreme Court 

ruled that “the agreement unambiguously allows 

neither the disputed deductions nor a five-year 

extension.” 

 If a well does not have sufficient pressure, the 

contract provided buyer with two options: only if it 

installs compression can it deduct its costs. But, here, 

the well had sufficient pressure. 

Because the term “delivery” was not defined, the 

Court looked to its predominate usage in the 

agreement. The fact that downstream compression may 

affect delivery does not provide an alternative to the 

contract terms. 

And, “industry custom cannot impose obligations 

beyond those within the” contract. 

The extension conferred the right to continue 

month-to-month purchases, not to renew the primary 

term. 

 

26. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

 

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes. Government filed a plea 

to the jurisdiction. The Supreme Court ruled that, 

“[b]ecause the homeowners presented evidence that the 

government entities knew unmitigated development 

would lead to flooding, that they approved 

development without appropriately mitigating it, and 

that this caused the flooding, we conclude that the 

homeowners have raised a fact issue as to their claim.” 

 TEX. CONST. Art. I, § 17 provides: “‘No person’s 

property shall be taken, damaged or destroyed for or 

applied to public use without adequate compensation 

being made.’” 

 “Those seeking recovery for a taking must prove 

the government ‘intentionally took or damaged their 

property for public use, or was substantially certain 

that would be the result.’ Sovereign immunity does not 

shield the government from liability for compensation 

under the takings clause. To defeat the government 

entities’ plea to the jurisdiction, the homeowners need 

only raise a fact issue. . . . [The] plea to the jurisdiction 

procedure ‘mirrors’ our summary judgment 

practice. . . . While determining whether [homeowners] 

have met [their] burden, we take as true all evidence 

favorable to the nonmovant, indulging every 

reasonable inference and resolving any doubts in the 

nonmovant’s favor.” 

 “In a takings case, ‘the requisite intent is present 

when a governmental entity knows that a specific act is 
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causing identifiable harm or knows that the harm is 

substantially certain to result.’” It “cannot rest on the 

mere negligence of the government.” 

 Recurrence of floods is probative of extent of a 

taking and causation. Here, there were conflicting 

expert opinions, and thus a fact issue. 

 Moreover, at “least some evidence exists that in 

approving new development and drainage plans 

causing flooding, the entities’ were acting for a public 

use.” 

 

27. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

  

Suit between surety and general contractor after 

the contractor defaulted on a governmental project. 

The Supreme Court overruled a motion for rehearing 

on its denial of contractor’s petition for review, 

returning the case to the trial court. 

“While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

 

28. State of Texas v. Clear Channel Outdoor, Inc., 463 

S.W.3d 488 (Tex. 2015) 

 

State condemned property to widen a freeway. 

Property had been leased to tenant, an outdoor 

advertising company, who constructed billboards, 

which generated advertising income. State and tenant 

settled regarding compensation for the value of 

tenant’s leasehold interest in the real property then 

tried the issue of compensation for the billboards 

themselves. State argued that tenant was entitled to no 

compensation because the billboards were removable 

personal property—and thus were not taken when the 

real property was condemned—or were at most entitled 

to the replacement cost of the billboards. Tenant 

argued that it was entitled to the value of the billboards 

as an advertising business, including tenant’s lost 

income from the billboards. 

A condemnation of real property does not include, 

and does not require compensation for, a tenant’s 

personal property located on the land, but where the 

property constitutes “‘fixtures . . . of such a character 

that if put in by the owner, they would constitute a part 

of the real estate, [] they must be paid for as real estate 

by the party condemning the land.’” A court 

determining whether an article of personal property has 

become a fixture considers three factors: (1) “‘the 

mode and sufficiency of annexation’” of the article to 

the land; (2) “‘the adaptation of the article to the use or 

purpose of the realty; and (3) the intention of the party 

who annexed the [article] to the realty.’” “[A]n 

improvement can be a fixture even if removal is 

physically possible.” 

 The intent factor is “objective rather than 

subjective,” is “‘made apparent by objective 

manifestations.’” When the personal property belongs 

to a tenant, the proper analysis is “whether a 

hypothetical owner of an undivided fee would have 

intended the personalty to become a permanent part of 

his real property,” taking the other two factors into 

consideration. Whether the tenant retains the right 

under the lease to remove the personal property is not 

determinative, as “a tenant’s right to remove 

improvements when the lease ends cannot be invoked 

by the condemnor to limit compensation for a taking.” 

 Here, the billboards were so firmly embedded that 

the poles would have had to be cut and the signs 

dismantled in order to remove them, and the billboards 

were “perfectly suited to the use of the realty” located 

on the side of a busy freeway. Thus, “the hypothetical 

owner of a unified fee would have intended the 

billboard structures to become a part of the real estate 

as a matter of law.” 

 Tenant was entitled to compensation for the 

billboards, but not for the lost advertising revenue. 

“‘Texas law’ . . . generally provides that ‘income from 

a business operated on the property is not recoverable 

and should not be included in a condemnation award,’ 

‘even when there is evidence that the business’s 

location is crucial to its success.’” While income 

generated from the land “can be used to value the land” 

for condemnation purposes, “the relevant income is 

that received by the unified fee-holder for use of the 

land”—i.e., the land’s rental value—and “not the 

business income generated” by the operator of a 

business on the land. Such business income is not 

compensable in a condemnation proceeding, and 

evidence of it is inadmissible. 

 

29. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. The issue was whether TEX. PROP. CODE § 

51.003 applied to the computation of a deficiency, and 

if so, how the market value was to be determined. The 

Supreme Court ruled that § 51.003 applied. And, it 
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altered the historic fair market value determination. 

Altering the “the mortgagor-mortgagee 

relationship,” § 51.003 “provides that when realty is 

foreclosed on pursuant to a contract lien and the 

foreclosure sales price is less than the debt secured, a 

suit brought against the borrower . . . is a suit for a 

deficiency judgment. The borrower . . . may 

request . . . the trial court [to find] . . . the fair market 

value of the realty as of the date of the foreclosure sale. 

If the . . . fair market value . . . [exceeds] the 

foreclosure sales price, then the borrower is entitled to 

an offset against the deficiency in the amount of the 

excess. . . .” 

 When a borrower is sued for a deficiency, the suit 

must be brought within two years of the foreclosure 

and is governed by § 51.003. The calculation of the 

deficiency is determined by §§ 51.003(b) and 

51.003(c); the former allows the trial court to 

determine the fair market value, and the latter 

“prescribes how the amount of the deficiency judgment 

is to be determined.” 

Here, “the statute enumerates categories of 

evidence and clearly specifies that they may be 

considered by trial courts in determining fair market 

value.” The “historic measure of fair market 

value . . . is ‘the price the property will bring when 

offered for sale by one who desires to sell, but is not 

obliged to sell, and is bought by one who desires to 

buy, but is under no necessity of buying.’” But, 

§ 51.003 provides, “Competent evidence of value may 

include, but is not limited to, the following: (1) expert 

opinion testimony; (2) comparable sales; (3) 

anticipated marketing time and holding costs; (4) cost 

of sale; and (5) the necessity and amount of any 

discount to be applied to the future sales price. . . .” 

Thus, the statute allows the court to consider the sales 

price the mortgagee receives when it later sells the 

property.  

To require proof of comparable conditions 

between the foreclosure and later sale, would be to add 

words to the statute. 

“Therefore, the enumerated factors in § 51.003(b) 

will support a fair market value finding under the 

statute even though that type of evidence might not 

otherwise be competent in the common or historical 

fair market value construct.” 

 “An offset under § 51.003 operates as an 

affirmative defense to a deficiency 

claim. . . . Borrowers are entitled to an offset only if 

they request, prove, and obtain a finding of the 

property’s § 51.003 fair market value as of the date of 

the foreclosure sale and that value exceeds the 

foreclosure sales price.” 

 The statute permits consideration of the lender’s 

“actual holding costs and costs of sale.” 

 

30. Stribling v. Millican DPC Partners, LP, 458 

S.W.3d 17 (Tex. 2015) 

 

 In a suit to quiet title and for declaratory 

judgment, a deed stated generally that it conveyed 

interests derived from a prior deed but it also contained 

a metes-and-bounds description that conveyed about 

34 fewer acres. The Supreme Court ruled that “the 

metes-and-bounds description better indicates the 

parties’ intent. . . .” Specific provisions control over 

general ones. 

 “[W]e construe an unambiguous deed as a matter 

of law. We discern the parties’ intent from the deed’s 

language in its entirety ‘without reference to matters of 

mere form, relative position of descriptions, 

technicalities, or arbitrary rules.’” 

 All “‘parts of a written instrument must be 

harmonized and given effect if possible, but in case of 

a conflict the more specific provisions will control over 

general expressions which are worded as being 

applicable to the same land.’” This is a “means of 

discerning the parties’ true intent. When the specific 

description is clear, there is ‘no necessity for invoking 

the aid of the general description.’” 

 The general description in the deed includes the 

34 acres. “The call for acreage, however, ‘is the least 

reliable of all calls in a deed.’”  

 Favoring the general description over the specific 

metes-and-bounds description “would inject 

uncertainty into long-settled land records whenever the 

metes-and-bounds description conflicts with other 

language in the deed.” 

 This case does not involve a reservation of a 

portion of the land, but “whether it was included in the 

conveyance to begin with. Specific reservations are 

necessary in some situations, but not for the metes and 

bounds to control over a directly contrary general 

description.” 

 While “the metes-and-bounds description ‘is not 

to be given controlling effect, when it is apparent from 

the language of the deed, read in the light of the 

surrounding circumstances, that the parties intended 

that the general description should control,’” 

“[n]evertheless, we have never held that there was a 

clear intent for the general description to control when 

directly contrary metes and bounds clearly defined an 

area owned by the grantor.” 

 The general description can help resolve a 
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doubtful metes-and-bounds description, but that is not 

the case here.  

 Moreover, the “preference for the greater 

estate . . . cannot overcome a clear and unambiguous 

specific description.” 

 “Although ‘a reference to a former deed is a valid 

means of describing land,’ a reference to a prior deed 

does not prevail over a clearly contrary metes-and-

bounds description.” The “metes and bounds [sic] must 

control lest tracing title be reduced to guesswork about 

the parties’ true intent years after the conveyance 

occurs.” 

 The trial court had awarded attorney’s fees. “See 

TEX. CIV. PRAC. & REM. CODE § 37.004(c) 

(authorizing declaratory-judgment actions in boundary-

dispute cases).” 

 

31. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. A key issue was 

the duty owed by the holder of executive rights to the 

owner of the non-executive rights. The Supreme Court 

ruled that, while “an executive has broad discretion in 

negotiating the terms of a mineral lease, . . . the 

executive owes the non-executive a duty of utmost 

good faith and fair dealing.” The “executive is 

prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Thus, here, fact questions precluded 

summary judgment on the breach of the executive’s 

duty. 

 When assessing a breach of duty, “the lease and 

the circumstances of its execution must be considered 

as a whole, and the failure to negotiate a market-rate 

royalty is but one relevant factor.” Also, “evidence of 

self-dealing can be pivotal.” Self-dealing can be seen 

when “the executive employs a legal contrivance to 

benefit himself, a close familial relation, or both.” 

 “A non-participating royalty interest” has an 

interest in the minerals, but does not possess the right 

to execute the lease, or receive bonus payments or 

delay rentals. The “executive has the power to make 

and amend leases. . . .” 

 A “‘fiduciary relationship exists between an 

owner of the executive rights and nonparticipating 

royalty owners. . . .’” The means the “obligation to 

‘acquire every benefit’ for the non-executive that the 

executive ‘would acquire for himself.’” But, “the 

executive is not required to grant priority to the non-

executive’s interest.” “This limitation distinguishes the 

executive’s duty from a more paradigmatic fiduciary 

relationship, like principal and agent.” The “controlling 

inquiry is whether the executive engaged in acts of 

self-dealing that unfairly diminished the value of the 

non-executive interest.” 

 The executive does not have the duty to “obtain 

the highest royalty available.” The same royalty does 

not mean the same benefit. 

 “‘There are five essential attributes of a severed 

mineral estate: (1) the right to develop (the right of 

ingress and egress), (2) the right to lease (the executive 

right), (3) the right to receive bonus payments, (4) the 

right to receive delay rentals, [and] (5) the right to 

receive royalty payments.’” 

 The allegation here, viz., reducing royalties to 

increase the bonus, would, if proved, be “the essence 

of self-dealing.” There is some evidence of this, 

precluding summary judgment. 

 “Texas law has never recognized a fiduciary 

relationship between a lessee and royalty owners.” 

 

32. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 
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the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 

nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

Homeowners argued that the attorney’s fee award 

was part of the “extension of credit” covered by the 

note and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that 

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 

hide behind the nonrecourse status of their home-

equity loan.” 

 

33. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 

motion for directed verdict on the issue of consent, and 

the jury charge included consent in the definition of 

trespass, placing the burden of negating consent on the 

plaintiff. Landowner objected to the definition, arguing 

that consent should be treated as an affirmative defense 

on which neighbor bore the burden of proof. The jury 

found for neighbor. 

“We have not squarely addressed the question of 

which party bears the burden of proving consent in a 

trespass action, nor have the courts of appeals 

answered it uniformly.” Examining Supreme Court 

precedent, the Court “has consistently defined a 

trespass as encompassing three elements: (1) entry (2) 

onto the property of another (3) without the property 

owner’s consent or authorization.” 

 Surveying a number of cases involving trespass, 

“the definition of a common law trespass has remained 

constant throughout this Court’s jurisprudence,” and 

the Court has “never departed from the inclusion of 

lack of consent or authorization in the definition of a 

trespass.” 

 The Court rejected landowner’s argument that 

RESTATEMENT (SECOND) OF TORTS § 167, establishes 

consent as an affirmative defense to a trespass claim in 

Texas. While comment C to this Restatement section 

provides that ‘“[t]he burden of establishing the 

possessor’s consent is upon the person who relies upon 

it,’ . . . it is not clear from this language which party is 

‘the person who relies upon [consent]’ and the only 

case in Texas that has cited this comment is the court 

of appeals’ opinion below.” 

 “Relatedly, we recognize the fundamental notion 

that ‘[g]enerally, an owner of realty has the right to 

exclude all others from use of the property.’” This right 

to exclude “may be relinquished,” and thus “mere entry 

onto the property of another may not always be 

actionable as a trespass.” 

 In determining whether an issue is an affirmative 

defense on which a defendant should bear the burden 

of proof, the Court considers: “(1) ‘[t]he comparative 

likelihood that a certain situation may occur in a 

reasonable percentage of cases’ and (2) the difficulty in 

proving a negative.” Here, “[t]he fact that consent (or 

authorization) is rarely contested reflects ‘the 

assumption that landowners normally have no reason 

to expect trespassers or know about them.’” 

 Regarding the second factor, it will not be 

difficult for a landowner to negate consent because 

“the landowner or possessor who is bringing suit is in 
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the best position to provide evidence on whether an 

alleged trespasser’s presence was unauthorized because 

only ‘someone acting with the authority of the 

landowner or one with rightful possession’ can 

authorize, or consent to, the entry.” “Given these 

parameters, it makes sense to treat consent, or lack 

thereof, as an element of the trespass cause of action 

rather than as an affirmative defense.” 

The trial court’s jury charge therefore properly 

placed the burden of proof on the issue of consent on 

landowner. 

 

34. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Mineral owner sued exploration company for 

fraud and breach of contract for fraudulent inducing 

him to allow pooling, breach of a “most favored 

nations” clause for royalties, improperly calculating the 

subsurface case from wellhead condensate, 

“unpooling” a unit, breaching certain offset provisions, 

and attorney’s fees. The company alleged, in part, 

limitations, and owner asserted the discovery rule, 

because a later plat falsely showed the well bottom 

outside of a protected area (though an earlier filing 

showed it inside the area). The Supreme Court ruled 

that “when the defendant’s fraudulent 

misrepresentations extend to the Railroad Commission 

record itself, earlier inconsistent filings cannot be used 

to establish, as a matter of law, that reasonable 

diligence was not exercised . . . [so] reasonable 

diligence remains a fact question.”  

It also ruled that company violated the “most 

favored nations clause,” that condensate should be 

converted to a gas equivalent for computation of 

royalties, that owner’s “unpooling” claim was defeated 

by his acquiescence, that owner’s claim for royalties 

after company failed to drill and offset well was not 

barred by limitations, and that post-judgment interest 

for the failure to pay royalties was 18%, while on all 

other claims it was 5%. 

“Generally, ‘[c]auses of action accrue and statutes 

of limitation begin to run when facts come into 

existence that authorize a claimant to seek a judicial 

remedy,’ but ‘a person cannot be permitted to avoid 

liability for his actions by deceitfully concealing 

wrongdoing until limitations has run.” Fraud 

“‘prevents the running of the statute of limitations until 

it is discovered, or by the exercise of reasonable 

diligence might have been discovered.’” Reasonable 

diligence requires “sophisticated lessors to acquaint 

themselves with ‘readily accessible and publicly 

available information. . . .’” 

 “Fraudulent inducement is a subspecies of fraud; 

‘with a fraudulent inducement claim, the elements of 

fraud must be established as they relate to an 

agreement between the parties.’ Accordingly… 

limitations does not start to run until the fraud with 

respect to the contract is discovered or the exercise of 

reasonable diligence would discover it.” 

 Diligence “‘is required when claimants have been 

‘put on notice of the alleged harm of injury-causing 

actions.’’” Discrepancies in royalty payments put an 

owner on notice. As does actual knowledge of “‘injury-

causing conduct. . . .’” “[W]hen there is actual or 

constructive notice [such as deed records], or when 

information is ‘readily accessible and publicly 

available,’ then, as a matter of law, the accrual of a 

fraud claim is not delayed.” But, here, the public 

record itself was tainted by fraud. And, though 

“reasonable diligence should examine readily available 

information in the public record, it may stop at more 

recent filings with the Railroad Commission, without 

needing to double-check more recent filings against 

earlier filings.” 

 The primary consequence of pooling is “‘that 

production anywhere on a pooled unit is treated as 

production on every tract in the unit.’” So, production 

elsewhere in the pool is attributed to the lessor, who 

receives royalties due to the lease. It is, in effect, a 

“‘cross-conveyance’” of minerals. Here, the reason one 

owner received a higher royalty was “irrelevant in 

determining whether the most-favored-nations clause 

applies.” 

 “‘Condensate is hydrocarbons that exist in the 

form of gas when contained in the natural gas reservoir 

underground, which condense into a liquid form when 

released from the reservoir’s higher pressure and 

temperature.’” Here, the “formation-production clause 

simply requires [company] to convert the volume of 

condensate to its equivalent volume in gas, ensuring 

that the total volume that [company] pays royalties on 

relates to the volume that [company] reports to the 

Railroad Commission.” “Absent specific evidence of 

damages for lost and used gas—as opposed to a 

combined amount for lost and used gas and condensate 

as part of formation production—[owner] cannot 

prevail. . . .” 

Regarding the “unpooling” claim, company 

attempted to amend and change the name of the pooled 

unit; the details were public record. “Because of the 

undisputed contents of the notice letter, [owner’s] 

acceptance of royalties for the new unit, and [owner’s] 

refusal to challenge the new unit, we decide the 
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question of ratification as a matter of law.” “‘Any act 

inconsistent with an intent to avoid a contract has the 

effect of ratifying the contract.’” 

 When “‘the terms of an agreement call for 

periodic payments during the course of the contract, a 

cause of action for such payments may arise at the end 

of each period.’” Here, company was required to drill 

an offset well, release the acreage, or pay royalties. By 

not performing on the first two, company impliedly 

elected to make recurring royalty payments. The 

“nature of damages” is to provide “‘just compensation 

for the loss or damage actually sustained.’ When the 

law would allow compensation under a recurring 

alternative (i.e., compensatory royalties) but not under 

a non-recurring alternative, it would not be just to 

allow the obligor’s silent, continuous breach to 

constitute an election of the non-recurring alternative.” 

 

35. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

  

 In a complicated land transaction, the Supreme 

Court addressed the Statute of Frauds. 

 “Under the statute of frauds, ‘a contract for the 

sale of real estate’ is unenforceable unless it is in 

writing and signed by the person to be charged. 

Whether a contract comes within the statute of frauds 

is a question of law, which we review de novo.” The 

partial performance exception did not apply in this 

case. “If the evidence establishes that the party who 

performed the act that is alleged to be partial 

performance could have done so for some reason other 

than to fulfill obligations under the oral contract, the 

exception is unavailable.” 

 Footnote 2: The “equitable exception [the partial 

performance exception] to the statute of 

frauds, . . . requires more than just one party’s 

performance of some obligation under the alleged oral 

contract. . . . [E]ven ‘‘full performance,’ in the sense of 

full payment of the consideration by the purchaser, is 

held not to make the contract enforceable unless 

accompanied by other circumstances, such as change 

of possession and erection of valuable 

improvements’. . . . ‘[T]o relieve a parol sale of land 

from the operation of the statute of frauds, three things 

were necessary: 1. Payment of the consideration, 

whether it be in money or services. 2. Possession by 

the vendee. And 3. The making by the vendee of 

valuable and permanent improvements upon the land 

with the consent of the vendor; or, without such 

improvements, the presence of such facts as would 

make the transaction a fraud upon the purchaser if it 

were not enforced. Payment of the consideration, 

though it be a payment in full, is not sufficient.’” 

 

T. Business Organizations 

 

1. Doctors Hospital at Renaissance, Ltd. v. Andrade, 

493 S.W.3d 545 (Tex. 2016) 

 

 Doctor was a limited partner in a limited 

partnership that owned hospital. After a birth injury, 

plaintiffs sued the hospital limited partnership and its 

general partner. The Supreme Court ruled “the 

partnership cannot be liable for the doctor’s medical 

negligence.” 

 A “partnership can be held liable for injury caused 

by a partner if the partner was acting in the ordinary 

course of the partnership’s business or with the 

partnership’s authority. . . . We conclude that the 

ordinary course of the partnership’s business does not 

include a doctor’s medical treatment of a patient and 

that the doctor was not acting with the authority of the 

partnership in treating the patient.” 

 TEX. BUS. ORGS. CODE “chapter 153 governs 

limited partnerships. Chapter 153 provides that, to the 

extent chapter 153 is silent, chapter 152’s provisions 

governing general partnerships also apply to limited 

partnerships. . . . Chapter 153 specifically limits the 

liability of a limited partner, but does not otherwise 

address a limited partnership’s liability to third parties 

for the actions of a limited partner.” 

 Under the statute, the limited partnership can be 

“liable for the conduct of a limited partner only if he 

was acting in the ordinary course of the partnership’s 

business or with partnership authority.” Here, neither 

occurred. 

 The “ordinary course of [the limited partnership’] 

business does not include the provision of medical 

care.” Only “a licensed doctor can provide medical 

care. . . . Only a person, not a partnership, may be 

licensed to practice medicine. Corporate entities that 

exert control over a doctor’s practice of medicine may 

be engaged in the unlawful practice of medicine 

without a license.” 

 Despite its broad “purpose” clause, here the 

“limited partnership agreement expressly states that it 

is to be construed in accordance with Texas law and 

that Texas law controls to the extent that it 

conflicts. . . .”  

 “[L]imited partnerships provide limited partners 

with less control over and less liability for the business 

entity.” 

 Footnote 2: “Analyzing the degree to which [the 
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limited partnership] controlled [the doctor’s] practice is 

relevant to determining whether [it] was engaged in the 

illegal practice of medicine by a non-person.” 

 “Obstetrical services and labor and delivery 

services may fall under health care generally 

. . . without constituting medical care. [The limited 

partnership,] as the operator of a hospital, may be in 

the business of providing facilities . . . [for] medical 

care, without engaging in the illegal practice of 

medicine by a business entity.” 

 Doctors can have professional associations or 

companies. “Under section 152.055, each partner must 

be a physician, and the purpose of the partnership must 

be to practice medicine within the scope of those 

physician–partners’ practice.” But this does not allow 

the practice of medicine by someone not licensed. 

“Professional associations may be vicariously liable for 

the negligence of their employees or agents.” 

 A “partnership may be liable for the wrongful acts 

of a partner when the partner acts ‘with the authority of 

the partnership.’ The partnership agreement is the 

source of authority for partners to act on behalf of the 

partnership.” Here, the agreement does not give limited 

partners authority to act on behalf of the partnership. 

“Further, actions taken with the authority of the 

partnership would typically follow from actions ‘in the 

ordinary course of the business of the partnership.’”  

 “‘Unlike a person doing business with a 

corporation, a person doing business with a limited 

partnership always has recourse against any general 

partner in the same manner as partners are liable for 

the liabilities of a partnership without limited 

partners.’” So, the general partner here is liable only if 

the limited partnership is liable.  

 

2. Sneed v. Webre, 465 S.W.3d 169 (Tex. 2015) 

 

Shareholder derivative suit, governed by the 

former Texas Business Corporations Act, (TBCA) 

involving a closely held parent corporation and its 

wholly owned subsidiary. Defendant officers moved to 

dismiss for want of jurisdiction arguing shareholder 

lacked standing to sue on behalf of subsidiary and 

because shareholder failed to show that directors’ 

failure to sue was guided by more than unsound 

business judgment. The Supreme Court held that the 

business judgment rule does not affect standing in 

derivative suits on behalf of closely held corporations 

and that Texas law recognizes “double-derivative” 

standing by shareholders of parent corporations to sue 

on behalf of subsidiaries. 

“‘Standing is a constitutional prerequisite to 

maintaining suit in either federal or state court.’” 

“Generally, unless standing is conferred by statute, ‘a 

plaintiff must demonstrate that he or she possesses’” a 

justiciable interest in a conflict. Here, “Article 5.14(b) 

[of the TBCA] provides statutory standing for 

shareholder derivative lawsuits in most instances.” 

 The business judgment rule protects officers and 

directors from liability for actions that, while 

“negligent, unwise, inexpedient, or imprudent,” are 

“‘within the exercise of their discretion and judgment 

in the development or prosecution of the enterprise in 

which their interests are involved.’” In addition to 

serving as a defense on the merits of a claim against 

officers and directors, the business judgment rule also 

“applies to the board of directors’ decision whether to 

pursue the corporation’s cause of action.” For most 

corporations, the TBCA authorizes a derivative suit only 

if the board fails or refuses to pursue the corporate 

cause of action after a written demand by the 

shareholder-plaintiff, a courts will defer to the board’s 

decision unless the shareholder-plaintiff shows “’that 

something beyond unsound business judgment has 

governed the board of directors’ refusal to act.’” 

 However, the TBCA expressly provides that its 

demand and dismissal requirements do not apply to 

derivative suits brought on behalf of closely held 

corporations. By removing these requirements, “the 

Legislature gave shareholders of closely held 

corporations the right to pursue corporate causes of 

action derivatively without interference from the board 

of directors.” “When a closely held corporation is 

injured, and such an injury decreases the value of its 

shares, its shareholders have standing to pursue the 

corporation’s causes of action derivatively . . . and it is 

immaterial whether the board of directors approves or 

disapproves of the derivative litigation.” 

 In addition, the Supreme Court recognized the 

concept of “double derivative” standing, holding that 

shareholder had standing to sue derivatively on behalf 

of subsidiary. “‘In a ‘double derivative’ action, the 

shareholder is effectively maintaining the derivative 

action on behalf of the subsidiary, based upon the fact 

that the parent or holding company has derivative 

rights to the cause of action possessed by the 

subsidiary.” 

Under the TBCA’s provisions governing derivative 

proceedings, while the definition of “shareholder” 

expressly includes “a beneficial owner whose shares 

are held in a voting trust or by a nominee on the 

beneficial owner’s behalf,” it “may also include other 

types of beneficial ownership.” Because is well-settled 

that the shareholders “are the beneficial owners of the 
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assets of the corporation,” a shareholder of a parent 

corporation is the beneficial owner of its subsidiaries. 

“[I]n the closely held corporation context, the 

derivative plaintiff is not required to be a shareholder 

of the corporation he is bringing suit on behalf of, and 

the definition of a shareholder does not exclude those 

with a beneficial or equitable interest in a subsidiary. 

We conclude that the Legislature has provided for 

double-derivative suits of this nature.” 

 

3. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

 “‘[G]eneral partnerships are not investment 

contracts because the partners—the investors—are 

ordinarily granted significant control over the 

enterprise.’” 

 

4. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company sued investor for tortiously interfering 

in company’s contract with seller. Company also sued 

entities related to investor on the theory that they were 

alter egos of investor, a Nevada company. 

 Entities argued that they were not liable as alter 

egos under Nevada law. Because investor “was 

incorporated in Nevada, the law of that state controls” 

the issue of alter ego. Entities also argued that, under 

Nevada law, alter ego should have been determined by 

the court rather than the jury. 

 “Generally, ‘[t]he local law of the forum 

determines whether an issue shall be tried by the court 

or by a jury.’” Further, even if Nevada substantive law 

required that the issue of alter ego be determined 

without a jury, [the] statute could not control here. 

“The right to a jury constitutionally guaranteed in 

Texas courts cannot be supplanted by a Nevada 

statute.” 

 

5. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

After lengthy litigation, company obtained a 

judgment against a partnership in suit over breach of 

contract. Partnership was insolvent, so company sued 

partners. They asserted limitations. The Supreme Court 

ruled “that the limitations period against a partner 

generally does not commence until after final judgment 

against the partnership is entered.” 

“A Texas partnership is ‘an entity distinct from its 

partners.’ . . . [The] Legislature [has] “unequivocally 

embrace[d] the entity theory of partnership”. . . . As an 

independent entity, a partnership may enter into 

contracts in its own name, may own its own property, 

and may sue and be sued in its own name.” 

“A party doing business with a partnership does 

so knowing that if the partnership fails on its 

obligations, relief is not wholly subject to the adequacy 

of the partnership assets. Conversely, individuals who 

choose the partnership form as the vehicle for their 

enterprise do so knowing that their personal assets are 

on the line.” 

A “partner remains ‘jointly and severally liable 

for all obligations of the partnership.’ This personal 

liability, undoubtedly an aggregate-theory feature, is a 

defining characteristic of the partnership form. . . .” 

“[First], each partner has a right to manage and 

conduct partnership business. When a partnership is 

sued, the litigation presumably becomes part of that 

business. Second, each partner owes to the others a 

duty of care. When a partnership is served with a 

lawsuit, that duty may require the partner served to 

apprise the other partners. . . . Third, partners can agree 

to provide notice of pending litigation to one another in 

their partnership agreement.” 

A “partnership’s acts are only its own, not a 

partner’s. . . . The Partners, separate entities by statute, 

were not in privity with [the contracting company], and 

they committed no wrongful act and caused no legal 

injury. . . . [A] partner’s liability is wholly derivative of 

the partnership’s liability.” The “only obligation for 

which a partner is really responsible is to make good 

on the judgment against the partnership, and generally 

only after the partnership fails to do so.” “The 

significance of joint and several liability in the 

partnership context is that once that the prerequisites 

are met, a creditor can seek the whole debt from one 

party and is not required to join all the partners, obtain 

judgments against them, or apportion liability among 

them.” A “partner [may] be sued in the action against 

the partnership or in a separate action. . . .” 

“‘A judgment against a partnership is not by itself 

a judgment against a partner,’ so a creditor must obtain 

a judgment against the partner individually. A creditor 

may attempt to do so in the suit against the partnership 

or in a separate suit. It may not, however, seek 

satisfaction of the judgment against a partner until a 

judgment is rendered against the 

partnership. . . . [Moreover,] the TRPA generally 

requires . . . [that] the judgment against the partnership 

must go unsatisfied for ninety days before a creditor 

may proceed against a partner and his assets.” 

“The statutes of limitations applicable here use the 
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term ‘accrues’ but do not specify when accrual occurs. 

We are thus left to establish a rule of accrual for 

partner-liability suits, which ‘‘must be founded on 

reason and justice.’’” “[W]e hold that the cause of 

action against a partner does not accrue until a creditor 

can proceed against a partner’s assets—that is, 

generally at the expiration of the ninety-day 

satisfaction period.” 

The “limitations period functions ‘to compel the 

exercise of a right of action within a reasonable time.’” 

“In the partnership context, these concerns are 

addressed by the limitations period applying to the 

underlying cause of action against a partnership.” 

In a suit against the partners after a claim against the 

partnership, the only issue is “whether the judgment 

exists and whether the Partners were in fact partners at 

the time of injury alleged. . . . The Partners’ liability is 

not automatic—this action naming them personally is 

required to establish it.” 

 

6. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

 One party claimed another promised that he 

would have a partnership interest. 

 “With respect to his partnership claim, we have 

held that the oral contract in which Plank promised to 

make Westergren a partner with him and his brother is 

unenforceable under the statute of frauds. Westergren’s 

claim for breach of partnership duties therefore must 

fail as well.” 

 

U. Wills, Estates, Probate, and Trusts 

 

1. In re Guardianship of Tonner, ___ S.W.3d ___ 

(Tex. 2016)(12/2/16) 

 

Guardian of the estate and person of an 

incapacitated adult died. Disability advocate 

organization filed an application on behalf of ward to 

partially restore his capacity, based on evidence that he 

was able to make certain decisions for himself, and 

arguing that the guardianship order was “unduly 

restrictive” in violation of TEX. ESTATES CODE § 

1001.001. 

TEX. ESTATES CODE § 1202.051(3) “authorizes a 

ward to apply for an order finding that he is only partly 

incapacitated and limiting the guardian’s powers or 

duties accordingly.” However, ward had no guardian—

prior guardian had died, and ward did not request that a 

successor guardian be appointed. “[T]he court could 

not determine whether a non-existent guardian’s 

powers should be restricted or remain unchanged.” 

 

2. Linegar v DLA Piper LLP (US), 495 S.W.3d 276 

(Tex. 2016) 

 

As a general rule, “ordinarily—but not always—

the trustee is the proper plaintiff to bring suit for losses 

the trust suffers. However, . . . here . . . the case was not 

tried on claims that [firm] violated duties it owed to 

[entity] as trustee, nor on a claim that the trust assets 

for which [entity] was trustee suffered a loss.” The 

case was tried on a breach of duties owed to plaintiff 

individually. 

 

3. Stephens v. Beard, 485 S.W.3d 914 (Tex. 2016) 

 

Husband killed wife and then shot himself two 

hours later. Though their wills employed “common 

disaster” provisions. The Supreme Court ruled they did 

not apply: “the order of death must be uncertain for a 

common-disaster provision to become effective.” 

“In construing a will, our focus is on the testator’s 

intent, which is ‘ascertained by looking to the 

provisions of the instrument as a whole, as set forth 

within the four corners of the instrument.’ Thus, ‘[t]he 

court should focus not on ‘what the [testator] intended 

to write, but the meaning of the words [he] actually 

used.’’ Such words, ‘whether technical or popular,’ are 

construed ‘in their plain and usual sense, unless a clear 

intention to use them in another sense’ is present in the 

instrument. Generally, ‘[t]he will should be construed 

so as to give effect to every part of it, if the language is 

reasonably susceptible of that construction.’” 

“The phrase ‘common disaster’ has a well-

recognized legal meaning: ‘[a]n event that causes two 

or more persons [with related property interests] . . . to 

die at very nearly the same time, with no way of 

determining the order of their deaths.’ . . . Common-

disaster provisions are necessary because ‘[c]ases 

occasionally arise in which testator and legatee . . . are 

killed in a common disaster under circumstances which 

make it impossible to determine as a matter of fact 

which of them died first.’ . . . Using a common-disaster 

provision thus ensures that, when the order of death is 

uncertain, property passes in a planned and predictable 

way.” “Common disaster” does not apply to 

“‘unrelated by closely-timed deaths.’” 

Here, the court of appeals erroneously ignored the 

established legal definition of “common disaster” and 

created one of its own. When provisions have a settled 

usage interpreted by “‘judicial decisions, it is presumed 

to be used in the sense that the law has given to it, and 
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should be so construed, unless the context of the will 

shows a clear intention to the contrary.’” “[W]e ‘prefer 

ordinary meaning to an unusual meaning that will 

avoid surplusage.’” 

Footnote 1: “The legislature repealed the Probate 

Code and re-codified its provisions in the Estates Code, 

effective January 1, 2014. Probate Code Chapter 47’s 

provisions are now contained in Estates Code Chapter 

121.” 

 

4. Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016) 

  

Mother divided land among three children, and 

bequeathed “an undivided one-third (1/3) of an 

undivided (1/8)” of the royalties among them. Much 

later, when the royalties on oil and gas on one of the 

properties was not the historical one-eighth, the issue 

was whether, by use of a double fraction, she intended 

to provide a fixed fractional (1/24) royalty or whether 

she intended a floating ‘“fraction of’ royalty” (1/3 to 

each child of the children of the actual royalty). The 

Supreme Court ruled the latter. “[O]ur objective is to 

effectuate the parties’ intent as expressed within the 

four corners of the conveying instrument. Intent must 

be determined by . . . the document in its entirety, 

rather than by application of mechanical rules of 

construction that offer certainty at the expense of 

effectuating intent. [Here, 

the] . . . will . . . demonstrates her intent to convey an 

equal royalty interest to each of her three children. We 

therefore . . . render judgment that the . . . will devised 

a 1/3 fraction of royalty, not a 1/24 fractional royalty.” 

 The issue with double fractions was whether it 

was intended to be a fixed amount, or if “1/8 was 

intended as a synonym for the landowner’s royalty.” 

 “We determine intent by construing the 

instrument holistically and by harmonizing any 

apparent conflicts or inconsistencies in the language.” 

Here, the Court determined the testatrix intended one-

third for each child. 

 “Our objective in construing a will is to discern 

and effectuate the testatrix’s intent as reflected in the 

instrument as a whole. [The] . . . ‘intent must be drawn 

from the will, not the will from the intent.’” Intent is 

determined not from what the testatrix intended to 

write, but from the meaning of the words that are used; 

intent comes from the four-corners of the will. The 

“‘sense in which the words were used by the testator is 

the ultimate criterion.’” 

 “If the terms of a will are ambiguous, extrinsic 

evidence is admissible to determine the testatrix’s 

intent . . . and a presumption arises that she intended to 

treat heirs of the same class equally. . . . [W]hen a term 

in a will ‘is open to more than one construction,’ a 

court can consider ‘the circumstances existing when 

the will was executed.’” There is no set rule of 

interpretation for every will. This is similar for 

construction of “instruments conveying mineral 

interests.” The Court favors “a holistic and 

harmonizing approach and reject[s] mechanical rules 

of construction, such as giving priority to certain types 

of clauses over others or requiring the use of magic 

words.” 

 The notion of “estate misconception” involves the 

“once-common misunderstanding . . . that a landowner 

retained only 1/8 of the minerals in place after 

executing a mineral lease. . . .” Thus, it can be a short-

hand way of describing a future royalty. 

 The “holistic approach” determines “intent from 

all words and all parts of the conveying instrument. To 

discern intent, words and phrases must be construed 

together and in context, not in isolation. . . . Words and 

phrases generally bear their ordinary meaning unless 

the context supports a technical meaning or a different 

understanding. . . . [A]pparent inconsistencies or 

contradictions must be harmonized, to the extent 

possible, by construing the document as a whole.” So, 

“meaning derived without reference to context is not 

confirmed merely because such a construction would 

not produce an inconsistency with another provision.” 

Moreover, “‘[w]ords must be given the meaning they 

had when the text was adopted.’” 

“When land is devised in fee simple, as it was 

here, the devise includes the mineral estate except on 

terms so specified.” Here, the royalties were severed.  

The will reflected mother’s intention to “equally 

divide the royalties” among the children because: 1) it 

used identical language for each; 2) it used double 

fractions rather than a specific sum; 3) the use of a 

global application to all followed by a second 

provision that restated the devise to each; and 4) the 

“equal-sharing language” in a third clause. It conveyed 

“a floating fraction of royalty interest.” Thus, mother 

“used ‘one-eighth’ as a shorthand for the entire royalty 

a lessor could retain. . . .” She “intended proportional 

equalization.” Mother therefore “devised to each child 

1/3 of any and all royalty interest. . . .” 

 

5. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

 Long after an estate had closed, information 

revealed that a county official stole large sums of 

money from many estates. Heirs filed a bill of review 

against the original administrator. The Supreme Court 
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ruled that the bill of review was untimely. 

 “Generally, a bill of review allows a party to 

challenge a judgment after the time for filing a motion 

for new trial or an appeal has expired. . . . An equitable 

bill of review must ordinarily be filed within four years 

of the date the judgment is signed unless extrinsic 

fraud is established or an express limitations period is 

prescribed by statute.” For this action in probate court, 

the statute “establishes a two-year limitations period 

for bills of review attacking a probate decision, order, 

or judgment.” 

Footnote 8: A “probate proceeding must be 

pending for a probate court to exercise jurisdiction 

over matters related to that proceeding. . . . A bill of 

review . . . is a direct attack on a judgment and only the 

court rendering the original judgment has jurisdiction 

over the proceeding.” 

“Statutory bills of review . . . exist[] 

predominantly in the probate and guardianship 

contexts.” 

 “[W[e have declined to apply the discovery rule to 

extend limitations in probate cases involving 

inheritance and heirship claims.” 

Here, the heirs had notice “that would cause a 

reasonably prudent person to make inquiry.” 

 

V. Conversion, Cargo, and Bailment 

 

No cases to report. 

 

W. Products Liability 

 

1. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 General contractor was sued after worker was 

injured when a truss broke. General contractor sought 

indemnity from maker under Ch. 82, claiming it was a 

seller. The Supreme Court ruled that, applying “chapter 

82’s definition of ‘seller,’ . . . the general contractor is 

not a seller” because it was not “‘engaged in the 

business of’ commercially distributing or placing 

trusses in the stream of commerce.” 

 “[C]hapter 82 entitles the ‘seller’ of a defective 

product to indemnity from the product manufacturer 

for certain losses.” It “gives the innocent seller of an 

allegedly defective product a statutory right to 

indemnity from the product’s manufacturer for losses 

arising out of a products liability action.” This is in 

addition to any indemnification created “by law, 

contract, or otherwise.” 

 “‘Products liability action’ is broadly defined as 

‘any action against a manufacturer or seller for 

recovery of damages arising out of personal injury, 

death, or property damage allegedly caused by a 

defective product.’ The term includes ‘all direct 

allegations against the seller that relate to plaintiff’s 

injury.’” 

 The “‘purpose of section 82.002 is to protect 

innocent sellers by assigning responsibility for the 

burden of products-liability litigation to product 

manufacturers.’” The “duty to indemnify is triggered 

by allegations in the injured claimant’s pleadings of a 

defect in the manufacturer’s product, regardless of any 

adjudication of the manufacturer’s liability to the 

claimant.” “The manufacturer may ‘escape this duty to 

indemnify’ by proving that the seller’s ‘acts or 

omissions independent of any defect in the 

manufactured product cause[d] injury.’” 

 “While the scope of a manufacturer’s duty to 

indemnify is often described as broad, it is owed only 

to sellers, and an indemnity claimant’s seller status is a 

necessary prerequisite to maintaining a claim. . . . The 

Act defines ‘seller’ as ‘a person who is engaged in the 

business of distributing or otherwise placing, for any 

commercial purpose, in the stream of commerce for 

use or consumption a product or any component part 

thereof.’” Footnote 3: “Our precedent consistently 

determines seller or manufacturer status based on the 

evidence, and nothing in section 82.002(a) or the 

statute’s purpose supports allowing the pleadings to 

dictate whether a party qualifies as a manufacturer or 

seller.” Here, general contractor was not “‘engaged in 

the business of’ selling trusses.” Instead, it sold 

services as a general contractor. Footnote 6: 

“[C]ontractors’ businesses involve the rendition of 

construction services, while ‘the materials that pass are 

incidental.’” 

 Regarding sellers who also supply services, as in 

Fresh Coat, Chapter 82 “‘anticipates that a product 

seller may also provide services’ and that a company’s 

‘installation services do not preclude it from also being 

a seller.’” Footnote 4: Fresh Coat had followed the 

manufacturer’s instructions and was “‘considered a 

seller.’” 

“‘Traditionally, courts have been reluctant to 

impose products liability on sellers of improved real 

property in that such property does not constitute 

goods.” 

 Footnote 5: The “Legislature chose to define 

‘seller’ in chapter 82 just as we have construed the 

term for strict-liability purposes. Strict liability is 

limited to those ‘engaged in the business of selling’ a 

product, which we have long interpreted to include 
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those ‘“engaged in the business of introducing the 

products into channels of commerce.’” 

 One “is not ‘engaged in the business of’ selling a 

product if providing that product is incidental to selling 

services.” Footnote 7: A “hairdresser is in the business 

of selling haircuts, not selling handfuls of mousse.” 

Footnote 8: Here, the “‘Project’ is ‘construction and 

services,’ and materials were ancillary to those 

services.” 

   A “general contractor who is neither a retailer 

nor a wholesale distributor of any particular product is 

not necessarily a ‘seller’ of every material incorporated 

into its construction projects for statutory-indemnity 

purposes.” Here, the provision of trusses was 

incidental. 

 Strict “liability ‘applies to those whose business is 

selling, not everyone who makes an occasional sale.’” 

 

2. Genie Industries, Inc. v. Matak, 462 S.W.3d 1 

(Tex. 2015) 

 

Worker was killed in a fall from the fully-

extended work platform of a 40-foot aerial lift. The lift 

tipped over when worker and his co-workers released 

the lift’s stabilizers and attempted to move the lift with 

the platform fully extended and worker still standing 

on the platform. Worker’s family sued the lift’s 

manufacturer for wrongful death and survival damages. 

 At trial, the jury found that a design defect had 

caused the fall and rendered a verdict for worker’s 

family, on which the trial court entered judgment. 

Manufacturer appealed, arguing that there was legally 

insufficient evidence to support the jury’s finding. 

 When reviewing a jury verdict for sufficiency of 

the evidence, “we cannot, of course, ‘substitute [our] 

judgment for that of the [jury], so long as the evidence 

falls within [the] zone of reasonable disagreement. But 

‘[w]here reasonable minds cannot differ, the issue is 

one of law rather than one of fact.’” 

“‘The law of products liability does not guarantee 

that a product will be risk free’ but imposes liability 

only for defective products that are ‘unreasonably 

dangerous to the user or consumer.’” The elements of a 

design defect claim are: “‘(1) the product was 

defectively designed so as to render it unreasonably 

dangerous; (2) a safer alternative design existed; and 

(3) the defect was a producing cause of the injury.’” 

 “A safer alternative design is one that would have 

prevented or significantly reduced the risk of the 

injury, would not substantially impair the product’s 

utility, and was economically and technologically 

feasible at the time.” The alternative design “need not 

be actually built and tested” but simply must have been 

“‘capable of being developed.’” Importantly, the 

“‘overall safety’” of the alternative design must be 

considered—it is not sufficient to show an alternative 

design that would have prevented the injury in question 

but “‘would also have introduced into the product other 

dangers of equal or greater magnitude.’” 

 Here, family’s evidence included the testimony of 

an expert on aerial lift design and manufacture, who 

presented three alternative designs. In addition, 

family’s attorney suggested a fourth design while 

cross-examining manufacturer’s expert. The first 

design’s ability to prevent the death rested on the 

“mere ipse dixit” of family’s expert, the second would 

diminish the lift’s utility and was “vulnerable to the 

very misuse that occurred here” due to its lack of 

automation, the third had an “obvious flaw” in that it 

could be easily circumvented by users, and the fourth 

would hamper the utility of the machine by making it 

much harder to move. 

 However, while the evidence of a safer alternative 

design was “weak,” it could not be said that it was 

“less than a scintilla.” It was therefore legally sufficient 

evidence to support the jury’s verdict on that element. 

 Even with a safer alternative design, a plaintiff 

must also prove that the product was unreasonably 

dangerous as designed. This element “depends on 

whether the product’s risks outweigh its utility, 

considering” several factors, including: (1) “the utility 

of the product . . . weighed against the gravity and 

likelihood of injury;” (2) the availability of a 

reasonably safe substitute product that meets the same 

need; (3) “the manufacturer’s ability to eliminate the 

unsafe character of the product without seriously 

impairing its usefulness or significantly increasing its 

costs; (4) “the user’s anticipated awareness” of and 

ability to avoid the product’s inherent dangers, based 

on public knowledge or “suitable warnings or 

instructions;” and (5) “the expectations of the ordinary 

consumer.” 

 “The balancing is for the jury unless the evidence 

allows but one reasonable conclusion.” Here: (1) the 

evidence of the product’s utility was “undisputed,” and 

while serious injury due to misuse was possible, its 

likelihood was “all but nonexistent” as the “danger was 

patent;” (2) there was no evidence of a substitute 

product; (3) there was only slight evidence of a safer 

alternative design; (4) the danger of misuse was 

obvious and readily avoidable—“[o]ne need only look 

at the machine to appreciate this truth;” and (5) the risk 

of misuse would be obvious to the ordinary consumer. 

Based on these factors, there was “no evidence in 
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the record before us” that the lift was unreasonably 

dangerous, and thus the evidence was legally 

insufficient to support the jury’s verdict. 

 

3. Gharda USA, Inc. v. Control Solutions, Inc., 464 

S.W.3d 338 (Tex. 2015) 

 

Warehouse containing a pesticide facility burned 

down. Warehouse owner and its tenants—including the 

pesticide facility—alleged that a chemical used by the 

pesticide facility, chlorpyrifos, was contaminated with 

ethylene dicholoride (EDC), and that the contamination 

caused the fire when the chlorpyrifos was heated in a 

“hot box.” Warehouse owner and tenants sued the 

chemical’s manufacturer for negligence and 

manufacturing defect. 

 “‘Expert testimony is required when an issue 

involves matters beyond jurors’ common 

understanding.’” Here, due to the complexity of the 

plaintiffs’ theory of causation, plaintiffs “must have 

supported their causation theory with expert testimony 

and objective proof.” However, the experts’ testimony 

was determined to be unreliable and constituted no 

evidence of causation. 

 Without the expert testimony, there was no 

evidence of causation, an essential element of both the 

negligence and manufacturing defect causes of action 

found by the jury. “‘The elements of a negligence 

cause of action are the existence of a legal duty, a 

breach of that duty, and damages proximately caused 

by the breach.’” 

 “‘A manufacturing defect exists when a product 

deviates, in its construction or quality, from the 

specifications or planned output in a manner that 

renders it unreasonably dangerous.’” “‘A plaintiff must 

prove that the product was defective when it left the 

hands of the manufacturer and that the defect was a 

producing cause of the plaintiff’s injuries.’” “To be 

successful on a manufacturing defect claim, the 

plaintiff must identify a specific defect by competent 

evidence and rule out other possible causes of the 

damage.” 

“‘Causation-in-fact is common to both proximate 

and producing cause, including the requirement that 

the defendant’s conduct or product be a substantial 

factor in bringing about the injuries in question.’” 

Because causation in this case must have been proven 

by expert testimony, and because all of plaintiffs’ 

experts’ testimony was properly disregarded as 

unreliable, there was no competent evidence 

supporting the causation-in-fact element common to 

the negligence and manufacturing defect claims. 

4. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Patient who was blinded by a “compounded” drug 

that a pharmacy provided to her doctor sued the 

pharmacy and its employees. The Supreme Court ruled 

that Chapter 74 “applies to Miller’s claims against the 

pharmacist defendants.” 

 “‘In Texas, the seller of a defective product is 

subject to strict liability for damages the product 

causes even though the defect was not his fault, but he 

is generally entitled to indemnity from the 

manufacturer by statute and by common law.’” Here, 

though, compounding was involved; the Pharmacy Act 

“defines ‘manufacturing’ and expressly states that 

‘[t]he term does not include compounding.’” “We 

cannot allow Miller to ‘recast [her] malpractice claim’ 

as breach-of-warranty and products-liability claims to 

avoid the Medical Liability Act’s strictures.” 

 

X. Medical Malpractice 

 

1. Ransom v. Eaton, ___ S.W.3d ___ (Tex. 

2016)(12/2/16) 

 

  Plaintiff furnished defendant with her expert 

report before, but not after, filing suit. Following 

Hebner v. Reddy, the Supreme Court ruled that 

plaintiff had complied with the act. 

 “The Texas Medical Liability Act requires those 

pursuing a healthcare-liability claim to serve an expert 

report on each party or their attorney no later than 120 

days after each defendant files an original answer.” 

 In Zanchi, a health care provider was a party 

because he had been named in a suit. “Applying 

Zanchi to the facts presented in Hebner, we noted that 

‘we did not mandate that physicians or health-care 

providers on the receiving end of a healthcare-liability 

claim must be a ‘party’ to a lawsuit before they could 

be properly served with an expert report.’” Further, 

“section 74.351(a) [does] not include an express or 

implicit prohibition on service before the defendant is 

named as a party.” “‘[P]re-suit service of an expert 

report . . . can only further the statute’s objective of 

encouraging and enabling parties to settle healthcare 

liability claims without resorting to the lengthy and 

expensive litigation process.’” So, here, plaintiff 

satisfied the act’s “expert report service requirement 

when she served [defendant] with a report concurrent 

with pre-suit notice.” In addition, defendant “waived 

any objection to the sufficiency of [plaintiff’s] expert 

report by failing to raise any objection within 21 days 
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after filing her original answer and choosing instead to 

seek dismissal following the 120-day deadline.” 

 

2. Doctors Hospital at Renaissance, Ltd. v. Andrade, 

493 S.W.3d 545 (Tex. 2016) 

 

 Doctor was a limited partner in a limited 

partnership that owned hospital. After a birth injury, 

plaintiffs sued the hospital limited partnership and its 

general partner. The Supreme Court ruled “the 

partnership cannot be liable for the doctor’s medical 

negligence.” 

 A “partnership can be held liable for injury caused 

by a partner if the partner was acting in the ordinary 

course of the partnership’s business or with the 

partnership’s authority. . . . We conclude that the 

ordinary course of the partnership’s business does not 

include a doctor’s medical treatment of a patient and 

that the doctor was not acting with the authority of the 

partnership in treating the patient.” 

 TEX. BUS. ORGS. CODE “chapter 153 governs 

limited partnerships. Chapter 153 provides that, to the 

extent chapter 153 is silent, chapter 152’s provisions 

governing general partnerships also apply to limited 

partnerships. . . . Chapter 153 specifically limits the 

liability of a limited partner, but does not otherwise 

address a limited partnership’s liability to third parties 

for the actions of a limited partner.” 

 Under the statute, the limited partnership can be 

“liable for the conduct of a limited partner only if he 

was acting in the ordinary course of the partnership’s 

business or with partnership authority.” Here, neither 

occurred. 

 The “ordinary course of [the limited partnership’] 

business does not include the provision of medical 

care.” Only “a licensed doctor can provide medical 

care. . . . Only a person, not a partnership, may be 

licensed to practice medicine. Corporate entities that 

exert control over a doctor’s practice of medicine may 

be engaged in the unlawful practice of medicine 

without a license.” 

 Footnote 2: “Analyzing the degree to which [the 

limited partnership] controlled [the doctor’s] practice is 

relevant to determining whether [it] was engaged in the 

illegal practice of medicine by a non-person.” 

 “Obstetrical services and labor and delivery 

services may fall under health care generally 

. . . without constituting medical care. [The limited 

partnership,] as the operator of a hospital, may be in 

the business of providing facilities . . . [for] medical 

care, without engaging in the illegal practice of 

medicine by a business entity.” 

 Doctors can have professional associations or 

companies. “Under section 152.055, each partner must 

be a physician, and the purpose of the partnership must 

be to practice medicine within the scope of those 

physician–partners’ practice.” But this does not allow 

the practice of medicine by someone not licensed. 

“Professional associations may be vicariously liable for 

the negligence of their employees or agents.” 

Footnote 3: “A hospital is generally not 

vicariously liable for the acts or omissions of a doctor 

on the hospital’s medical staff.” 

 “‘Unlike a person doing business with a 

corporation, a person doing business with a limited 

partnership always has recourse against any general 

partner in the same manner as partners are liable for 

the liabilities of a partnership without limited 

partners.’” So, the general partner here is liable only if 

the limited partnership is liable.  

 

3. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 During a medical malpractice case, doctor 

attempted to obtain peer review committee materials 

based upon an exception to their statutory protection. 

The Supreme Court granted mandamus, ruling that 

“the trial court abused its discretion in ordering the 

documents produced without a proper in camera 

inspection to determine whether the exception in 

section 160.007(d) applies.”   

 “In section 160.007 of the Texas Occupations 

Code, the Legislature provided a privilege for 

records made by a medical peer review committee in 

the course of its review.” The “‘overarching purpose of 

the [medical peer review committee privilege] is to 

foster a free, frank exchange among medical 

professionals about the professional competence of 

their peers.’” A “committee engages in ‘medical peer 

review’ when it evaluates ‘medical and health care 

services’. . . .” Here, that occurred. 

An exception requires “disclosure of the 

recommendation and decision to the affected physician 

. . . [but] this exception ‘does not constitute waiver of 

the confidentiality requirements. . . .’” 

“Because [hospital] presented a prima facie case 

for the privilege and tendered the allegedly privileged 

documents to the trial court, the trial court was 

obligated to review them before compelling 

production.” “Mandamus relief is appropriate when a 

trial court ‘fails to conduct an adequate in camera 

inspection of documents when such review is critical to 

evaluation of a privilege claim.’” 
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 A medical peer review committee does not “take 

action” simply because “it convenes to review the 

quality of medical care or competence of a physician. 

. . .” The term “connotes a completion of review.” 

Some “consequence” must be possible. 

 “For the exception in section 160.007(d) to apply, 

the medical peer review committee must have taken 

some action that could have resulted in discipline 

beyond simply convening to review the physician’s 

actions.” On the record here, the Court cannot make 

that determination. 

 

4. Hebner v. Reddy, 498 S.W.3d 37 (Tex. 2016) 

 

 Plaintiff served a first expert report upon doctor 

along with notice letter. After filing suit, plaintiff 

erroneously served defendant with a second expert 

report for different client. The Supreme Court ruled 

that the first report satisfied Ch. 74: “a plaintiff can[] 

satisfy the expert-report requirement through pre-suit 

service of an otherwise satisfactory expert report.” 

 Ch. 74’s purpose “is to eliminate frivolous 

healthcare-liability claims, not potentially meritorious 

ones.” An expert report must be served “on each party 

no later than the 120th day. . . .” The “expert-report 

requirement serves two purposes: (1) it ‘inform[s] the 

defendant of the specific conduct the plaintiff has 

called into question[;]’ and (2) it ‘provide[s] a basis for 

the trial court to conclude that the claims have 

merit.’  . . .  [Knowing] ‘what specific conduct the 

plaintiff’s experts have called into question is critical’ 

to the defendant’s and the court’s ability to evaluate the 

viability of a claim.” 

 Footnote 1: Because the medical association’s 

liability is “‘purely vicarious, a report that adequately 

implicates the actions of [the association’s] agents or 

employees is sufficient.’” 

 A “‘document utterly devoid of substantive 

content will [not] qualify as an expert report.’” 

Footnote 2: A “report is insufficient if it ‘merely states 

the expert’s conclusions about the standard of care, 

breach and causation’ or ‘omits any of the statutory 

requirements.’  . . .  [A] report is deficient but curable if 

it ‘contains the opinion of an individual with expertise 

that the claim has merit, and if the defendant’s conduct 

is implicated.’” 

 Footnote 6: “Section 74.351 was amended on 

September 1, 2013, and now requires that a claimant 

‘not later than the 120th day after the date each 

defendant’s original answer is filed, serve on that party 

or the party’s attorney one or more expert reports.’” 

 The “Act requires mandatory dismissal when a 

claimant fails to timely serve a qualifying expert 

report.” 

 “Whether an expert report served concurrently 

with a pre-suit notice letter is timely under section 

74.351(a) is a matter of statutory construction, a legal 

question we review de novo.” 

 Ch. 74 requires “written notice by certified mail to 

‘each physician or health care provider against whom 

such claim is being made at least 60 days before the 

filing of a suit.’ The purpose of the pre-suit notice 

letter is ‘to encourage the parties to negotiate and settle 

disputes prior to suit.’” 

 In Zanchi, a “‘mean[t] one named in a lawsuit,’ 

without regard to whether they had yet been served or 

appeared in the lawsuit. . . .” Zanchi “did not mandate 

that physicians . . . receiving . . . a healthcare-liability claim 

must be a ‘party’ to a lawsuit before they could be properly 

served with an expert report. Nor does the statute’s plain 

language impose any such requirement. . . . It does not 

prohibit the plaintiff from serving a report on a party before 

filing the petition, and we will not write such a requirement 

into the statute’s language.” 

 “[T]he statute does not say that the party must be a 

party at the time the report is served, and none of the 

statute’s other provisions expressly or implicitly prohibit 

service before the defendant is named as a party to the suit. 

Accordingly, . . . the best course is to adopt a construction 

that ‘does the least damage to the statutory language, and 

best comports with the statute’s purpose.’ Dismissal would 

dispose of a potentially meritorious claim and punish 

[plaintiff] for demonstrating her claims had merit from the 

moment she asserted them—a result the Legislature did not 

intend and our state constitution potentially does not 

allow.” This interpretation does not prejudice defendants. 

 The 21-day period for objections to the report 

began when defendant was served with citation; but, 

now, it starts from the “‘day after the date the 

defendant’s answer is filed.’” 

 

5. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

After patient died in hospital, hospital improperly 

obtained consent for an autopsy by an affiliate rather 

than the medical examiner. Jury did not find 

malpractice, but returned a verdict against the hospital 

for the improper autopsy. Also, the trial court entered 

an award for sanctions against the hospital. The 

Supreme Court reversed and rendered, holding: “(1) 

the post-mortem fraud claim is a health care liability 

claim; (2) the claim is barred by the Act’s two-year 

limitations period, as are the claims for breach of 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

142 
 

fiduciary duty and negligence that are based on the 

same underlying facts; and (3)  . . . monetary sanctions” 

were properly reversed. 

“Whether a claim is an HCLC under the Act is a 

question of law that we review de novo. In determining 

the question, we examine the underlying nature and 

gravamen of the claim, rather than the way it is 

pleaded.” 

Professional or administrative services are 

governed by Ch. 74. “A hospital’s license may be 

suspended or revoked for failing to comply with Health 

and Safety Code requirements or Administrative Code 

requirements.” Plaintiff’s claims here “implicate such 

requirements.” Plaintiff alleged violations of duties 

imposed by the Code of Criminal Procedure, which 

were necessary “in order [for the hospital] to maintain 

its license. . . .”  

The claim must be directly related to health care. 

But, as “to a claim based on professional or 

administrative services, the statute does not require that 

the person alleging injury was a patient during the 

relevant period. Neither does it require that the alleged 

injury must have occurred during or 

contemporaneously with health care, nor that the 

alleged injury was caused by health care.” The claim 

must simply relate “to [the] health care of some 

patient.” 

The phrase “directly related to” is not defined. 

According to the dictionary, “directly” means “without 

. . . intervention,” and “related” means “[c]onnected in 

some way,” so, together, the phrase means “‘an 

uninterrupted, close relationship or link between the 

things being considered.’” Here, the autopsy and cover 

up were allegedly related to the hospital’s improper 

treatment of the patient. This, its fraud constituted a 

HCLC. Because the hospital’s “actions in connection 

with . . . the autopsy are recast HCLCs, it follows that 

both the breach of fiduciary duty and negligence 

claims founded upon the same factual bases are 

likewise recast HCLCs.” 

Ch. 74 provides a two-year statute of limitations. 

Though suit was timely filed, this claim was first 

pleaded three years afterwards. “TEX. CIV. PRAC. & 

REM. CODE § 16.068 [provides] that claims raised in a 

subsequent amended pleading relate back to a timely 

filed pleading and are not barred by limitations unless 

the amendment or supplemental pleading ‘is wholly 

based on a new, distinct, or different transaction or 

occurrence.’” Here, the claim related to the autopsy did 

not relate back and was thus barred by limitations. 

 

 

6. Galvan v. Memorial Hermann Hospital System, 

476 S.W.3d 429 (Tex. 2015) 

 

Visitor fell in a hospital. Following Ross v. St. 

Luke’s Episcopal Hospital, 462 S.W.3d 496 (Tex. 

2015), the Supreme Court ruled that “[b]ecause the 

record does not demonstrate a substantive relationship 

between the safety standards the visitor alleges the 

hospital breached and the provision of health 

care, . . . the claim is not a health care liability claim,” 

and an expert report is not required. 

 “A safety standards-based claim against a health 

care provider is an HCLC only if there is a ‘substantive 

nexus’ between the ‘safety standards allegedly violated 

and the provision of health care.’”  

The Court recited the seven “non-exclusive 

considerations” set out in Ross and Reddic to 

determine if the facts involve a HCLC. 

Nothing “supports the hospital’s contention that 

patients regularly—or even occasionally—traversed 

the area where Galvan fell. . . .” 

The hospital claimed that various governmental 

standards require it to maintain infection control 

including Medicare, the CDC, the EPA, and state 

regulations. “But the record here does not show that 

infection-control activities and regulatory mandates 

would have been the hospital’s reason for cleaning the 

water from its floor for safety purposes.” Also, “the 

record does not indicate that the water Galvan slipped 

on was a ‘potentially infectious material’ or was in an 

area where it posed a hazard to patients or persons 

seeking health care.” There is “no substantive nexus is 

shown to exist between the safety standards Galvan 

alleges the hospital violated and the provision of health 

care.” 

 

7. Reddic v. East Texas Medical Center Regional 

Health Care System, 474 S.W.3d 672 (Tex. 2015) 

 

Visitor to hospital fell between the main entrance 

and the front desk. Following Ross v. St. Luke’s 

Episcopal Hospital, 462 S.W.3d 496 (Tex. 2015), the 

Supreme Court ruled that the case did not present a 

health care liability claim requiring an expert report 

“because the record does not demonstrate a substantive 

relationship between the safety standards the visitor 

alleged the hospital breached and the provision of 

health care.” 

A “safety standards-based claim against a health 

care provider is an HCLC only if a ‘substantive nexus’  
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exists between the ‘safety standards allegedly violated 

and the provision of health care.’ [S]everal non-

exclusive considerations for analyzing whether a safety 

standards-based claim is an HCLC [are]: 

1. Did the alleged negligence of the defendant 

occur in the course of the defendant’s 

performing tasks with the purpose of 

protecting patients from harm;  

2. Did the injuries occur in a place where 

patients might be during the time they were 

receiving care, so that the obligation of the 

provider to protect persons who require 

special, medical care was implicated;  

3. At the time of the injury was the claimant in 

the process of seeking or receiving health care;  

4. At the time of the injury was the claimant 

providing or assisting in providing health care;  

5. Is the alleged negligence based on safety 

standards arising from professional duties 

owed by the health care provider;  

6. If an instrumentality was involved in the 

defendant’s alleged negligence, was it a type 

used in providing health care; or  

7. Did the alleged negligence occur in the 

course of the defendant’s taking action or 

failing to take action necessary to comply with 

safety-related requirements set for health care 

providers by governmental or accrediting 

agencies?” 

“[F]loor care in an area frequented by persons 

seeking or receiving health care is related to the 

provision of health care. But . . . for a claim to be an 

HCLC, it must have more of a relationship to the 

provision of health care than that it arises from an 

occurrence inside a hospital.” 

Both federal regulations for Medicare and state 

licensure rules require safety programs. But, there is 

nothing showing “the hospital’s complying or failing to 

comply with them had a substantive relationship to the 

safety standards underlying Reddic’s claim.” 

“[A]pplicable regulations in some instances might bear 

on or evidence a standard of care. . . .” 

“[H]ospital standards for floor maintenance ‘may 

also be the same standards many businesses generally 

have for maintaining their floors.’ . . . ‘[The] pivotal 

issue in a safety standards-based claim is whether the 

standards on which the claim is based implicate the 

defendant’s duties as a health care provider, including 

its duties to provide for patient safety.’” 

 

 

 

8. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

 

 Doctor sued hospital claiming it tried to 

undermine his ability receive referrals after he 

determined to move to another area hospital. His 

claims included business disparagement and improper 

restraint of trade. When he sought in discovery various 

documents, hospital claimed the peer review 

committee privilege and medical committee privilege. 

The Supreme Court ruled that “some of the documents 

are protected,” but that “the remainder of the 

documents are confidential under either privilege.” 

 “‘While the medical privileges are important in 

promoting free discussion in the evaluation of health 

care professionals and health services, the right to 

evidence is also important, and therefore privileges 

must be strictly construed.”’ 

 “‘Mandamus is proper when the trial court 

erroneously orders the disclosure of privileged 

information because the trial court’s error cannot be 

corrected on appeal.’ Pleading and producing evidence 

establishing the existence of a privilege is the burden 

of the party seeking to avoid discovery. The party 

asserting the privilege must establish by testimony or 

affidavit a prima facie case for the privilege. The party 

need produce ‘only the ‘minimum quantum of 

evidence necessary to support a rational inference that 

the allegation of fact is true,” and tender the documents 

to the trial court, at which point, ‘the trial court must 

conduct an in camera inspection of [the] documents 

before deciding to compel production.’” 

 “‘The scope of discovery and the admission of 

evidence is principally within the discretion of the trial 

court.’ The relator must establish that the trial court 

failed to reach the only reasonable conclusion on such 

matters. A less deferential standard applies to the trial 

court’s determination of the legal principles governing 

the discovery, however.” Footnote 17: “‘When a trial 

court’s interpretation of discovery law is at issue, we 

treat the trial court’s order as a legal conclusion. We 

review the legal conclusion with limited deference to 

the trial court.’” 

 “With one exception, the medical peer review 

committee privilege affords confidential status to the 

records of, proceedings of, and communications to a 

medical peer review committee regardless of whether 

the individual record, proceeding, or communication 

relates to a peer review action.” 
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“[T]he exception to the medical peer review 

committee privilege for anticompetitive actions applies 

when the plaintiff asserts a cause of action that requires 

proof that the conduct at issue has ‘a tendency to 

reduce or eliminate competition’ that is not offset by 

countervailing procompetitive justifications.” 

 Plaintiff does not have to satisfy an evidentiary 

burden in order to seek the documents. The statute 

“contains no indication of a threshold quantum of 

proof.” Plaintiff is required merely to plead, not prove, 

an anticompetitive action. Affording “‘parties full 

discovery promotes the fair resolution of disputes by 

the judiciary. . . .’” Footnote 96: “Cf. TEX. R. CIV. P. 

193.4(a) (‘The party making the objection or asserting 

the privilege must present any evidence necessary to 

support the objection or privilege.’ (emphasis added)); 

see also Lunsford . . . (‘Absent a privilege or 

specifically enumerated exemption, our rules permit 

discovery of any ‘relevant’ matter; thus, there is no 

evidentiary threshold a litigant must cross before 

seeking discovery.’).” 

 The statute’s “exception’s scope is still narrower 

than the otherwise applicable scope of discovery, 

which permits discovery of information that ‘appears 

reasonably calculated to lead to the discovery of 

admissible evidence.’” 

 Defendant can offer standard objections, attempt 

to narrow the scope, and seek a protective order. 

“Defendants may further limit the scope of discovery 

through the judicious use of special exceptions, which 

are ‘the appropriate vehicle . . . by which an adverse 

party may force clarification of vague pleadings,’ 

thereby narrowing the range of facts that will be of 

consequence in the action.”  

Some disputed documents are not covered by the 

medical peer review privilege, such as committee 

bylaws and affidavits submitted to the trial court: they 

“are neither records nor proceedings of the committees 

at issue nor communications to that committee.”  

 The disputed documents are “relevant if they 

would tend to make more or less probable” plaintiff’s 

claim that hospital disseminated manipulated data or 

reduced referrals. Other documents are relevant 

because they relate to the veracity of the data or data 

analysis. This includes “physician volume,” even 

before the incident, because they relate to a baseline. 

Still other documents are relevant because they discuss 

hospital’s marketing plans. Likewise, documents 

concerning market area are relevant. 

 However, other records, including a certain email, 

were not relevant, and maintain their privilege, because 

they do not make plaintiff’s claims more or less 

probable. 

 Hospital claimed that two different privileges 

apply: the peer review privilege and the medical 

committee privilege. However, hospital stipulated that 

the documents were under the medical peer review 

privilege, §160.007. “Section 160.007 is both the later 

enacted statute as well as the more specific regarding 

when records and proceedings are 

confidential. . . . [T]he records and proceedings of a 

dual medical committee and medical peer review 

committee do not enjoy any greater confidentiality 

under section 161.032(a) than they do under section 

160.007(b).” 

 

9. Ross v. St. Luke’s Episcopal Hospital, 462 S.W.3d 

496 (Tex. 2015) 

 

Visitor to hospital fell near the lobby exit doors. 

Hospital contended Chapter 74 applied and that visitor 

had to file an expert report. The Supreme Court ruled 

Chapter 74 does not apply “because the record does not 

demonstrate a relationship between the safety 

standards she alleged the hospital breached—standards 

for maintaining the floor inside the lobby exit doors—

and the provision of health care, other than the location 

of the occurrence and the hospital’s status as a health 

care provider.” 

In Texas West Oaks, the Court held that Chapter 

74 “does not require the safety standards to be directly 

related to the provision of health care in order for the 

claim to be a health care liability claim. . . .” 

A review of “lower courts’ construction of the 

[Chapter 74] . . . is de novo . . . and our goal is to give 

effect to legislative intent.” 

 The statutory term “safety” means “‘being 

‘untouched by danger; not exposed to danger; secure 

from danger, harm or loss.’’” Including “safety” 

“expanded the statute’s scope beyond . . . [only] the 

terms medical care and health care.” Other opinions 

construing this term “involved violations of safety 

standards directly related to the provision of health 

care, including protecting patients.” Texas West Oaks 

held that the “phrase ‘directly related to health care’ 

modified the terms immediately before it—

professional or administrative services—but not the 

word safety.” 

 “The purpose of the [Chapter 74’s] expert report 

requirement is not to have claims dismissed regardless 

of their merits, but rather it is to identify and deter 

frivolous claims while not unduly restricting a 

claimant’s rights. And the Legislature did not intend 

for the expert report requirement to apply to every 
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claim for conduct that occurs in a health care context.” 

If “the facts underlying a claim could support claims 

against a . . . health care provider for departures from 

accepted standards of . . . care, the claims [are] HCLCs 

regardless of whether the plaintiff alleged the 

defendants were liable for breach of the standards.” 

But, Chapter 74 does not apply to a claim against a 

health care provider “if the only possible relationship 

between the alleged improper conduct and the 

rendition of medical services . . . was the setting in 

which the conduct took place.” Thus, a “safety 

standards-based claim does not come within the 

[Chapter 74’s] provisions just because the underlying 

occurrence took place in a health care facility, the 

claim is against a health care provider, or both.” Here, 

the location where the fall occurred “was a patient care 

area or an area where patients possibly would be in the 

course of the hospital’s providing health care services 

to them.” 

 Chapter 74 dose not state that a safety-standards 

case must have relationship to the provision of health 

care, but “the Legislature must have intended such a 

relationship to be necessary, given the legislative intent 

explicitly set out in the [Chapter 74] and the context in 

which “safety” is used in the statute.” The phrase 

“directly related to health care” occurs in the context of 

the definition of a health care liability claim. “Where 

the more specific items, [a] and [b], are followed by a 

catchall ‘other,’ [c], the doctrine of ejusdem generis 

teaches that the latter must be limited to things like the 

former. And here, the catchall ‘other’ itself refers to 

standards of ‘medical care’ or ‘health care’ or 

‘safety.’” Accordingly, “the safety standards referred 

to in the definition are those that have a substantive 

relationship with the providing of medical or health 

care.” 

 So, “for a safety standards-based claim to be 

[under Chapter 74] there must be a substantive nexus 

between the safety standards allegedly violated and the 

provision of health care.” The “fact that the incident 

could have occurred outside such a facility or setting 

does not preclude the claim from being [under Chapter 

74]. The pivotal issue in a safety standards-based claim 

is whether the standards on which the claim is based 

implicate the defendant’s duties as a health care 

provider, including its duties to provide for patient 

safety.” 

 “[C]ertain non-exclusive considerations lend 

themselves to analyzing whether such a claim is 

substantively related to the defendant’s providing of 

medical or health care and is therefore [under Chapter 

74]:  

1. Did the alleged negligence of the defendant 

occur in the course of the defendant’s 

performing tasks with the purpose of 

protecting patients from harm;  

2. Did the injuries occur in a place where 

patients might be during the time they were 

receiving care, so that the obligation of the 

provider to protect persons who require 

special, medical care was implicated;  

3. At the time of the injury was the claimant in 

the process of seeking or receiving health care;  

4. At the time of the injury was the claimant 

providing or assisting in providing health care; 

5. Is the alleged negligence based on safety 

standards arising from professional duties 

owed by the health care provider;  

6. If an instrumentality was involved in the 

defendant’s alleged negligence, was it a type 

used in providing health care; or  

7. Did the alleged negligence occur in the 

course of the defendant’s taking action or 

failing to take action necessary to comply with 

safety-related requirements set for health care 

providers by governmental or accrediting 

agencies?” 

 Here, plaintiff’s claim “is based on safety 

standards that have no substantive relationship to the 

hospital’s providing of health care, so” it is no under 

Chapter 74. 

 

10. Van Ness v. ETMC First Physicians, 461 S.W.3d 

140 (Tex. 2015) 

 

Family sued doctor and employer after baby died 

from whooping cough. Plaintiffs’ expert report 

contained some conflicting points regarding causation. 

But the Supreme Court ruled it satisfied the 

requirements of Chapter 74: “the trial court had 

discretion—indeed it was incumbent on the trial 

court—to review the report, sort out its contents, 

resolve any inconsistencies in it, and decide whether 

the report demonstrated a good faith effort to show that 

the Van Nesses’ claims had merit. Considering both 

the report’s explication of how Dr. Ault’s alleged 

negligence was causally related to Nicholas’s death 

and the conflicting statements as to that causal 

relationship, we conclude that the trial court did not 

abuse its discretion by determining that the report was 

not conclusory, but was a good faith effort to comply 

with the TMLA’s requirements.” 

“A plaintiff asserting a health care liability claim 

must serve each defendant with an expert report that 
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includes ‘a fair summary of the expert’s 

opinions . . . regarding applicable standards of care, the 

manner in which the care rendered by the physician or 

health care provider failed to meet the standards, and 

the causal relationship between that failure and the 

injury, harm, or damage claimed.’ A challenge to the 

sufficiency of a report must be sustained if ‘the report 

does not represent an objective good faith effort to 

comply with the [statutory requirements].’ A report is a 

good faith effort if it provides adequate information to 

‘inform the defendant of the specific conduct the 

plaintiff has called into question, . . . provide[s] a basis 

for the trial court to conclude that the claims have 

merit, . . . and ‘does not contain a material 

deficiency. . . .’” 

 “A trial court’s ruling on the sufficiency of an 

expert’s report is reviewed for abuse of 

discretion. . . . An expert must explain, based on facts 

set out in the report, how and why the breach caused 

the injury. A bare expert opinion that the breach caused 

the injury will not suffice.”  

 Regarding causation, the doctor’s report here 

contained conflicting statements about whether the 

baby’s condition was treatable. But, given the 

statements that starting antibiotics and testing 

“probably would have prevented Nicholas’s death,” the 

“trial court could have determined that [the expert’s] 

opinions were linked to the underlying facts and 

explained why and how Dr. Ault’s timely treatment of 

Nicholas with antibiotics would have prevented his 

death.” 

 

11. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Patient who was blinded by a “compounded” drug 

that a pharmacy provided to her doctor sued the 

pharmacy and its employees. The Supreme Court ruled 

that Chapter 74 “applies to Miller’s claims against the 

pharmacist defendants.” Because she did not serve an 

expert report within 120 days of filing suit . . . her 

claims must be dismissed.” 

 Chapter 74 “provides a comprehensive statutory 

framework governing health care liability claims. It is 

intended to strike ‘a careful balance between 

eradicating frivolous [health care liability] claims and 

preserving meritorious ones.’ A key component . . . is 

its requirement that the plaintiff serve expert reports 

early in the litigation process. . . . Failure to comply 

with this requirement results in dismissal of the claim 

with prejudice upon the health care provider’s motion.” 

Footnote 4: “The statute has since been amended to 

require service of the reports ‘not later than the 120th 

day after the date each defendant’s original answer is 

filed.’” 

 Only “claims brought against physicians or health 

care providers may qualify as health care liability 

claims.” “Employees and independent contractors of 

health care providers who are acting within the scope 

of the employment or contractual relationship also 

qualify as health care providers.”  

A pharmacist is a health care provider. Claims 

against a pharmacist for “dispensing of prescription 

medicines” are health care liability claims, but not 

“‘any other cause of action that may exist at common 

law against them, including but not limited to causes of 

action for the sale of mishandled or defective 

products.’” 

 “In the typical case against a pharmacy involving 

claims of misfilled prescriptions, . . . the Act applies 

and an expert report is required.” 

 Here, though, compounding was involved. These 

require a prescription, and the Pharmacy Act “defines 

‘manufacturing’ and expressly states that ‘[t]he term 

does not include compounding.’” Therefore, the suit 

cannot be cast as a products liability case. “Whether 

stated as negligence or breach of warranty, these 

claims rather clearly allege that the pharmacist 

defendants departed from accepted standards of health 

care. ‘Determining whether a pleading states a health 

care liability claim . . . depends on its underlying 

substance, not its form.’” 

It makes no difference that the pharmacy provided 

the drug to a doctor without knowing the identity of a 

patient to whom he would administer the medication: 

this still constitutes “dispensing” the drug. 

“At their core, Miller’s claims call into question 

Randol Mill’s compliance with professional standards 

of care. . . . Determining whether the pharmacist 

defendants complied with these standards will 

inevitably require the testimony of experts in the field.” 

“We cannot allow Miller to ‘recast [her] malpractice 

claim’ as breach-of-warranty and products-liability 

claims to avoid the Medical Liability Act’s strictures.” 

If “‘the gravamen or essence of a cause of action is a 

health care liability claim, then allowing the claim to 

be split or spliced into a multitude of other causes of 

action . . . would contravene the Legislature’s explicit 

requirements.’” 

 

12. Lippincott v. Whisenhunt, 462 S.W.3d 507 (Tex. 

2015) 

 

 Nurse sued medical administrators for defamation 
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after they sent emails indicating he had unprofessional 

conduct. Administrators moved to dismiss under 

Chapter 27. The issue was whether the defamatory 

communications related to a matter of public concern, 

thereby triggering Chapter 27. The Supreme Court 

ruled that Chapter 27 applies “to communications 

involving a public subject—not [merely] 

communications in public form.” 

The “provision of medical services by a health 

care professional constitutes a matter of public 

concern.” 

 

13. The Fredericksburg Care Company, L.P. v. Perez, 

461 S.W.3d 513 (Tex. 2015) 

 

 Family of nursing home resident sued it alleging 

that malpractice caused her death. Her pre-admission 

agreement contained an arbitration clause, but it did 

not comply with Chapter 74. The Supreme Court ruled 

that the FAA preemption was not exempted by the 

McCarran-Ferguson Act (MFA), which exempts 

“statutes enacted for the purpose of regulating the 

business of insurance.” “Section 74.451 . . . [is] not a 

law enacted . . . [to] regulat[e] the business of 

insurance. It simply applies to agreements to arbitrate 

health care liability claims. . . . Accordingly, the MFA 

does not exempt section 74.451 from preemption by 

the FAA.” 

Under § 74.451, “an agreement to arbitrate a 

health care liability claim must contain a written notice 

in bold-type, ten-point font that conspicuously warns 

the patient of several important rights.” It requires “that 

an arbitration clause provide a bold and conspicuous 

warning of a patient’s right to consult an attorney and 

the requirement that an attorney must sign the 

agreement. . . . [These terms] directly conflict with the 

FAA. . . .” 

 The FAA “preempts section 74.451 except when 

an exemption applies. . . . [I]f the FAA does not apply, 

then section 74.451 is not preempted. . . .” “Medicare 

payments made to a health care provider on a patient’s 

behalf [are] ‘sufficient to establish interstate commerce 

and the FAA’s application’ to [a] case.” 

 Chapter 74 “‘was aimed at broadening access to 

health care by lowering malpractice insurance 

premiums.’” Its purpose was to impose “tort 

reform . . . [to make] health care more affordable. . . .” 

Thus, as a whole, Chapter 74 does not constitute 

regulating insurance. 

 The “FAA does not conflict with all of Chapter 74, 

but only with section 74.451.” But, § 74.451 “has little 

to do with ‘the relationship between the insurance 

company and its policyholders.’” 

 Section 74.451 “is a law that regulates the 

relationship between patients and health care providers, 

and ‘it is not attempting to secure the interests of those 

purchasing insurance policies.’” “Section 74.451 is not 

an arbitration statute of general applicability, which 

courts have routinely held to fall beyond the scope of 

the MFA . . . because it applies only to agreements to 

arbitrate health care liability claims. . . . Conversely, 

section 74.451 is also not an arbitration statute that 

relates specifically to insurance contracts, which courts 

have found to fall under the MFA’s protection.” 

 

Y. Employers’ Liability, Labor Law, 

Whistleblower Act, Job-Related Injuries, FELA, 

and Workers’ Compensation 

 

1. Laverie v. Wetherbe, ___ S.W.3d ___ (Tex. 

2016)(12/9/16) 

 

 Texas Tech professor sued another for defamation 

alleging she said he had an inside track to be appointed 

as dean and that he used listening devices. Her motion 

for summary judgment asserting was denied because 

she had not demonstrated the lack of her own personal 

motive. The Supreme Court reversed. “Government 

employees are not required to prove their subjective 

intent behind an allegedly tortious act in order to be 

dismissed from a suit pursuant to the Tort Claims Act’s 

election-of-remedies provision.” 

 The “scope-of-employment analysis in respondeat 

superior cases . . . concerns only whether the employee 

is ‘discharging the duties generally assigned to her.’” 

 The scope-of-employment analysis is objective: 

“Is there a connection between the employee’s job 

duties and the alleged tortious conduct? The answer 

may be yes even if the employee performs negligently 

or is motivated by ulterior motives or personal animus 

so long as the conduct itself was pursuant to her job 

responsibilities.” The “‘presence of such a motive or 

purpose in the servant’s mind does not affect the 

master’s liability, where that which the servant does is 

in the line of his duty, and in the prosecution of the 

master’s work.’”  

The Restatement’s position is “that ‘[a]n 

employee’s act is not within the scope of employment 

when it occurs within an independent course of 

conduct not intended by the employee to serve any 

purpose of the employer.’” An “employee whose 

conduct is unrelated to his job, and therefore 

objectively outside the scope of his employment, is 

engaging in that conduct for his own reasons.” 
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2. Texas Department of Insurance, Workers’ 

Compensation Division v. Jones, 498 S.W.3d 610 

(Tex. 2016) 

 

 Worker’s compensation claimant settled with 

carrier for “partial” eligibility for SIBs for a certain 

time period. TDI appealed the trial court’s approval, 

arguing the evidence did not fit the statutory scheme. 

The Supreme Court reversed. “Where supplemental 

income benefits are concerned, settlements cannot 

bypass a statutory formula, nor can they facilitate 

benefits where none were due as a matter of law.”  

 To cut costs, the statute constrains judicial review 

and provides strict formulae for benefits. “Eligibility 

for benefits requires satisfaction of detailed and 

particular conditions, and courts do not have carte 

blanche to approve settlements awarding benefits that 

clash with these criteria.” 

 Parties can seek judicial review of agency 

determinations of the eligibility for SIBs; the claimant 

must have actively sought employment to be eligible. 

Here, the trial court did not make factual findings of 

employment searches.  

“When there is no dispute over whether the 

worker satisfied the eligibility requirements during a 

particular quarter, a court can still approve settlements 

of SIBs claims.” 

“The Labor Code and Division regulations 

provide a detailed formula for the calculation of SIBs, 

and this formula is one of the ‘appropriate provisions 

of law’ to which all SIBs settlements must adhere.” “A 

settlement that ‘on its face’ does not comply with all 

appropriate statutory provisions ‘is void.’” And, courts 

must approve them. 

“We construe the Workers’ Compensation Act, 

like other statutes, by considering the plain meaning of 

the text, given the statute as a whole.” A settlement 

must “adhere” to “appropriate” provisions. “The verb 

‘to adhere’ means ‘to bind oneself to observance.’” 

“The adjective ‘appropriate’ denotes that which is 

‘specially suitable’ with respect to the word or phrase it 

modifies.” 

“Therefore, we hold that a court can only approve 

settlements that are strictly consistent with—indeed, 

settlements which ‘adhere[] to’—the formula for 

calculating SIBs awards.” 

“[C]ivil litigants are generally free to settle 

whenever, and on whatever terms, they wish. . . . But 

while Texas public policy generally favors the 

settlement of legal disputes, the workers’ comp scheme 

imposes special rules.” The “Legislature extensively 

reformed the workers’ compensation framework in 

order to discourage opportunistic suits seeking small-

money judgments—suits prone to generating 

settlement awards regardless of their underlying 

merits.” 

 SIBs “awards are typically relatively small 

compared with the costs of going to trial, and as a 

result are particularly vulnerable to the sort of nuisance 

suits that the Legislature sought to curb.” The parties 

can still settle cases, though. They could “agree that the 

claimant was eligible for SIBs in one period but not 

another, and settle the case accordingly.” 

 

3. Union Pacific Railroad Company v. Nami, 498 

S.W.3d 890 (Tex. 2016) 

 

 Railroad worker contracted West Nile Virus from 

mosquitoes, contending that railway failed to mow 

right-of-way, failed to provide repellant, and failed to 

secure compartment of rail car. The Supreme Court 

reversed a verdict for him under FELA, holding “the 

ferae naturae doctrine applies, and thus Union Pacific 

owed Nami no duty to prevent his infection with 

mosquito-borne West Nile virus.” 

 The FELA provides that “‘[e]very common carrier 

by railroad . . . shall be liable in damages to any person 

suffering injury while he is employed by such carrier 

. . . resulting in whole or in part from the negligence . . . 

of such carrier . . . .’ FELA thus imposes on railroads the 

duty to use reasonable care in providing their 

employees a safe workplace.” “FELA liability is 

generally based on common-law negligence principles. 

One well-established principle, part of the doctrine of 

ferae naturae, limits a property owner’s liability for 

harm from indigenous animals that he has not attracted 

to the property.” 

 Only explicit alterations in the FELA constitute a 

departure from the common law; so, “‘although 

common-law principles are not necessarily dispositive 

of questions arising under FELA, unless they are 

expressly rejected in the text of the statute, they are 

entitled to great weight in our analysis.’” “In applying 

FELA, we look to the common law, not of Texas or any 

particular jurisdiction, but in general.” 

 Departing from common law, the causation 

element in an FELA case “‘is as broad as could be 

framed.’” It is met when the employer’s “‘negligence 

played any part, even the slightest, in producing the 

injury or death for which damages are sought.’” 

 But, the FELA is not worker’s compensation, and 

the employer is not the “‘insurer of the employee’s 

safety.’” 

 Footnote 13: “Reasonable foreseeability [of harm] 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

149 
 

is necessary for FELA liability, but it is not sufficient.” 

“First, negligence means the failure to use 

ordinary care—failing to do what a reasonable person 

like the defendant would have done under the same or 

similar circumstances—to protect against unreasonable 

risk of harm. Second, ‘an employer’s duty to provide a 

safe workplace . . . always exists’, and with regard to 

conditions on the premises, the duty is identical to that 

owed by property owners to invitees. And finally, an 

employer is not an insurer of an employee’s safety; 

there are exceptions to the duty to provide a safe place 

to work.” 

 Under “the doctrine of ferae naturae, a property 

owner owes an invitee no duty of care to protect him 

from wild animals indigenous to the area unless he 

reduces the animals to his possession, attracts the 

animals to the property, or knows of an unreasonable 

risk and neither mitigates the risk nor warns the 

invitee.” 

 Since the doctrine of ferae naturae is not excluded 

by the FELA, it is entitled to “great weight.” Here, 

mosquitoes invoke the doctrine. And the employer did 

not increase the risk. 

 

4. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

 Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95. 

The Supreme Court ruled: “‘Under the theory of 

respondeat superior, . . . an employer may be 

vicariously liable for the negligent acts of its employee 

if the employee’s actions are within the course and 

scope of his employment.’ Thus, when an employee 

acts negligently within the course and scope of 

employment, respondeat superior permits a person 

injured by that action to sue the employee’s employer 

directly to recover all damages caused by the 

employee’s negligence.” 

 

5. TIC Energy and Chemical, Inc. v. Martin, 498 

S.W.3d 68 (Tex. 2016) 

  

 Plaintiff worked at plant where he was covered by 

“an owner-controlled insurance program (OCIP).” He 

sued subcontractor after he was injured and lost his leg. 

The subcontractor sought the “exclusive-remedy” 

defense of worker’s compensation under the “the 

general contractor’s written agreement to provide 

workers’ compensation insurance to the 

subcontractor.” It had not paid for coverage in its bid, 

but it assumed the “responsibilities of an employer” 

over its employees. The Supreme Court ruled that the 

employer was shielded by the workers’ compensation 

bar. Specifically, “section 406.122(b) is a general rule 

and 406.123 is a permissive exception. [Here,] . . . the 

general contractor is the subcontractor’s statutory 

employer under section 406.123, [so] the subcontractor 

is the general contractor’s deemed employee for 

purposes of the exclusive-remedy defense.” 

 “The Texas Workers’ Compensation Act provides 

reciprocal benefits to subscribing employers and their 

employees. Covered employees sustaining work-

related injuries are guaranteed prompt payment of their 

medical bills and lost wages without the time, expense, 

and uncertainty of proving liability under common-law 

theories. In exchange, the Act prohibits employees 

from seeking common-law remedies from their 

employers by making workers’ compensation benefits 

an injured employee’s exclusive remedy. The 

exclusive-remedy defense extends to the employer’s 

servants. . . .” 

 Footnote 8: “An OCIP is designed to secure 

insurance, including workers’ compensation insurance, 

at a reasonable price for all workers at a job site or 

construction site. . . . ‘[Without an OCIP,] then each 

contractor and subcontractor has to procure its own 

insurance and the higher cost of the insurance is passed 

on to the State.’ . . . An OCIP allows for a coordinated 

risk management and safety program for workers and 

visitors to the construction site. An OCIP also provides 

for insurance premium rebates to the policy owner for 

good construction safety records.’” 

 A general contractor who purchases compensation 

for its subcontractors “‘becomes the statutory employer 

of its subcontractor’s employees, and is thus entitled to 

the benefits conferred on employers by the Act.’” A 

contractor can be covered even it does not purchase the 

policy directly. The Court provides a construction “of 

section 406.123 that ‘favors blanket coverage to all 

workers on a site’ [because that] accords with 

legislative intent and the ‘Legislature’s ‘decided bias’ 

for coverage.’” 

 “Under section 406.122(b) of the Labor Code, a 

subcontractor is not an employee of the general 

contractor if the subcontractor (1) is operating as an 

independent contractor and (2) has agreed in writing to 

assume the responsibilities of an employer for the 

performance of the work. However, section 406.123 

. . . expressly confers statutory-employer status on 

general contractors who provide workers’ 

compensation insurance to their subcontractors 

pursuant to a written agreement.” “Mutual protection 

from personal-injury claims by those engaged in a 
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common endeavor is valuable and a significant 

component of the statutory scheme.” 

Here, “section 406.122 precedes section 406.123, 

and typically, a general rule is iterated before its 

exceptions, not after. Further, though a statutory 

heading does not limit or expand a statute’s meaning, 

the heading can inform the inquiry into the 

Legislature’s intent. The headings here confirm a 

rule/exception model, rather than the opposite.” The 

fact that section 406.122 was enacted after 406.123 and 

therefore provides an exception “involves a statutory 

canon of construction we consult only in the event of a 

conflict.” 

 

6. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 

who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“The Texas Optometry Act prohibits commercial 

retailers of ophthalmic goods from attempting to 

control the practice of optometry. Section 

351.603(b) . . . authorizes the Texas Optometry 

Board . . . and the Attorney General to sue a violator 

for ‘a civil penalty not to exceed $1,000 for each day 

of a violation’. Section 351.605 provides that ‘[a] 

person injured as a result of a violation . . . is entitled 

to the remedies in . . . Section 351.603(b).’” 

“The Attorney General and the Board may 

enforce this prohibition [in setting optometrists’ hours] 

by a suit for injunctive relief, a civil penalty not to 

exceed $1,000 per day, and attorney fees. A person 

injured by a violation ‘is entitled to’ the same relief as 

well as damages. A violation is also actionable under 

the Texas Deceptive Trade Practices-Consumer 

Protection Act and is a misdemeanor. . . .” 

The “Act allows for a private suit for damages as 

well as enforcement by the Attorney General and the 

Board.” 

The Act caps civil penalties “at $1,000 per day. 

But there is no limit on the number of days that a 

violation can occur, and thus no limit on the amount of  

 

 

civil penalties that a claimant can receive for a single 

violation.” 

“We conclude that a private recovery of civil  

penalties under the Act is subject to Chapter 41.” 

 

7. McMillen v. Texas Health & Human Services 

Commission, 485 S.W.3d 427 (Tex. 2016) 

 

 Whistleblower case. Employee of agency, who 

was an attorney, reported that agency wrongly 

collected funds from Medicaid, and notified the head 

of the Office of Inspector General Internal Affairs 

Division. When he filed suit after he was fired, agency 

claimed he did not notify an appropriate authority. The 

Supreme Court disagreed. “Because the reported-to 

persons had power beyond internal discipline to 

regulate under or enforce the law allegedly violated, 

they were an appropriate law-enforcement authority 

under the Whistleblower Act.” 

The Whistleblower Act “under certain 

circumstances waives a state entity’s immunity from 

suit for retaliatory discharge.” If “protects ‘a public 

employee who in good faith reports a violation of 

law . . . to an appropriate law enforcement authority.’” 

“To be in ‘good faith,’ an employee’s belief about 

the reported-to authority’s powers must be ‘reasonable 

in light of the employee’s training and experience.’ An 

authority’s power to discipline its own or investigate 

internally does not support a good-faith belief that it is 

an appropriate law-enforcement authority. Instead, the 

authority must have outward-looking powers.” 

Determining the appropriateness of the report here 

involved consideration of the particular law that the 

employee claimed was violated. The law, 42 U.S.C. 

1396p(b), “generally prohibits any ‘adjustment or 

recovery of any medical assistance correctly paid on 

behalf of an individual under the State plan,’ with 

limited exceptions under which ‘the State shall seek 

adjustment or recovery.’ . . . Texas law incorporates 

this federal statute. . . .” Given this, the “OIG is an 

appropriate law-enforcement authority.” It investigates 

fraud or abuse related to Medicaid. That includes 

“providers and recipients” as well as the proper 

implementation of federal law. “To the extent other 

Texas agencies violate section 1396p(b), the OIG also 

has power to enforce the law.” 

An “appropriate authority ‘include[s] someone 

within an OIG or even an OIG within the same agency 

as the whistleblower, so long as the OIG has outward-

looking law-enforcement authority.’” 
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8. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

Longtime railroad worker sued under the FELA for 

injuries caused by repetitive vibrations. The Supreme 

Court ruled that “no evidence” showed that suit as 

timely filed; thus, the claim was barred by limitations.  

“Although FELA claims are creatures of federal 

statute, federal and state courts share concurrent 

jurisdiction over them. Accordingly, we apply federal 

substantive law and our own procedural law to this 

dispute.” 

“The statute of limitations for a FELA claim is 

three years. A plaintiff may not bring an independent 

cause of action for an alleged violation of the LIA, but 

rather must bring the claim as part of a FELA 

action. . . . Unlike most statutes of limitations, which 

generally operate as an affirmative defense, a FELA 

plaintiff bears the burden of proving that the lawsuit 

was timely filed.” “Federal courts apply the discovery 

rule when the plaintiff has suffered a purely latent 

injury. . . . [A] claim accrues under the discovery rule 

‘when the accumulated effects of the deleterious 

[working conditions] manifest themselves.’” Further, a 

“‘claim accrues when a plaintiff knows or should know 

that his injury is work related, that is, when a plaintiff 

is aware of the critical facts concerning his injury and 

its causation.’” This is a question of law when “an 

overwhelming array of evidence indicates that the case 

is time-barred.” 

“The inquiry is whether Phillips should have 

known his injury was work related, not whether 

Phillips complied with internal procedures.” 

“The evidence in this case . . . is not only 

sufficient to establish accrual, but is also conclusive.” 

 

9. Kingsaire, Inc. v. Melendez, 477 S.W.3d 309 (Tex. 

2015) 

 

Worker suffered an on-the-job injury and files a 

workers’ compensation claim. While he was unable to 

work, employer placed worker on unpaid leave under 

the Family Medical Leave Act (FMLA). When the 

twelve weeks of FMLA-mandated leave expired and 

worker was still not cleared to work, employer 

terminated worker “pursuant to company policy.” 

Worker sued employer, alleging he was wrongfully 

discharged in retaliation for filing a workers’ 

compensation claim. Employer argued that worker was 

terminated pursuant to uniform enforcement of 

company policy. 

Under the Texas Labor Code, ‘“[a] person may 

not discharge or in any other manner discriminate 

against an employee because the employee 

has . . . filed a worker’s compensation claim in good 

faith,” and an “employer who violates this statute is 

subject to a retaliation claim, which constitutes ‘an 

exception to the traditional doctrine of ‘employment at 

will’ found in Texas law.’” To prove a retaliatory 

discharge claim under the Workers’ Compensation 

Act, “an employee must show that the employer’s 

prohibited action ‘would not have occurred when it 

did’ absent the employee’s protected conduct.” 

‘“[U]niform enforcement of a reasonable absence-

control [policy] . . . does not constitute retaliatory 

discharge.’” Thus, while “[a] retaliation plaintiff 

generally may rely on circumstantial evidence,” such 

evidence is “immaterial” when “termination ‘was 

required by the uniform enforcement’ of such a 

policy.” 

Worker argued that his termination was not in 

compliance with a provision of employer’s written 

policy which allowed a 15-day grace period for the 

worker to provide medical clearance for work. 

However, the termination was consistent with 

employer’s uniform enforcement of the policy. 

“Barring unusual circumstances, when an employer 

terminates an employee consistent with the employer’s 

uniform enforcement of its leave policy, even when an 

alternative interpretation of the policy would not 

require termination, that uniform enforcement is no 

evidence that an employee’s termination ‘would not 

have occurred when it did but for the employee’s 

assertion of a compensation claim or other conduct 

protected by [the Workers’ Compensation Act].” 

Additionally, evidence that worker was instructed 

to turn in his uniforms three weeks before the end of 

the FMLA leave period was not evidence from which a 

jury could reasonably infer that worker was terminated 

before the end of the FMLA period because worker was 

not told he was terminated at that time and because 

there were a number of reasons an employee might 

have been told to turn in his uniforms other than 

termination. Further, it was not improper that employer 

placed worker on FMLA leave without a request from 

worker because the FMLA provides that the employer is 

responsible for designating leave as FMLA -qualifying. 

Because there was no evidence that employer’s 

leave “policy was not uniformly enforced, that 

worker’s termination was not required by such uniform 

enforcement, or that [employer’s] stated reason for 

discharging him was false,” there was legally 

insufficient evidence to support the jury’s finding of 

liability for retaliation. 
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10. Office of the Attorney General v. Weatherspoon, 

472 S.W.3d 280 (Tex. 2015) 

  

In this Whistleblower suit, an assistant AG was 

terminated because she reported to her supervisors that 

two senior assistants tried to coerce her to sign a false 

affidavit. The Supreme Court ruled that her claim 

failed because she had failed to report the matter to an 

appropriate authority.  

 “[R]eports of alleged violations of law are [not] 

protected if made to supervisors with power only to 

oversee internal compliance within an entity, even if 

the supervisors must forward the complaints to another 

department with outward-looking authority to regulate 

under or enforce the law alleged to be violated or 

investigate or prosecute criminal violations against 

third parties.” 

 The employee must have a good faith belief that 

she reported to an appropriate law-enforcement 

authority. “To be in ‘good faith,’ an employee’s belief 

about the reported-to authority’s powers must be 

‘reasonable in light of the employee’s training and 

experience.’ An authority’s power to discipline its own 

or investigate internally does not support a good-faith 

belief that it is an appropriate law-enforcement 

authority. Instead, the authority must have outward-

looking powers.” 

 Here, the OAG required employees to report to 

supervisors and prohibited them from reporting it to 

outside authorities. A “policy requiring employees to 

report violations to their supervisors, who must then 

send the complaints to an appropriate law-enforcement 

authority, is not enough for a good-faith belief that the 

supervisors are an appropriate authority.” It was 

insufficient that plaintiff’s supervisor was required to 

transmit the report to a different division that 

investigates matters.  

The Court addressed the OAG’s prohibition of 

reporting the matter to outside authorities. “An agency 

may not rely on internal policy to do what the Act 

prohibits: disciplining an employee for making a 

protected report.” 

It is true that the OAG can prosecute crimes. “The 

Texas Penal Code grants the Attorney General 

‘concurrent jurisdiction with [a] consenting local 

prosecutor to prosecute an offense’ such as official 

oppression or abuse of official capacity.” But, the 

“authority of some OAG divisions to investigate or 

prosecute crime does not transform the entire OAG into 

an appropriate law-enforcement authority.” 

 

11. Dallas National Insurance Company v. de la Cruz, 

470 S.W.3d 56 (Tex. 2015) 

 

Worker suffered two herniated discs on the job, 

with attendant nerve injury that affected her legs and 

feet. The trial court awarded worker lifetime income 

benefits (LIBs), finding at trial that the disc injury 

resulted in the total and permanent loss of use of both 

of worker’s feet at or above the ankle. The Supreme 

Court reversed, applying Insurance Company of the 

State of Pennsylvania v. Muro, 347 S.W.3d 268 (Tex. 

2011), and holding that there was legally insufficient 

evidence to support entitlement to LIBs. 

 Injuries entitling a worker to LIBs are enumerated 

in Section 408.161 of the Act, and include “loss of feet 

at or above the ankle.” The section further provides 

that “the total and permanent loss of use of a body part 

is the loss of that body part.” “‘Total loss of use’ is not 

defined in the statute,” but the Supreme Court has held 

that a “‘total loss of the use of a member exists 

whenever by reason of injury, such member no longer 

possesses any substantial utility as a member of the 

body, or the condition of the injured member is such 

that the workman cannot procure and retain 

employment requiring use of the member.’” 

 “The [Workers’ Compensation] Act (WCA) 

defines injury as ‘damage or harm to the physical 

structure of the body and a disease or infection 

naturally resulting from the damage or harm.” The 

Supreme Court held in Muro that loss of use of a 

member is compensable only if it “resulted from injury 

to the member itself, as opposed to the loss of use 

resulting from injury to another part of the body,” and 

that “pain alone is not an injury under the Act.” 

Here, there was no evidence of damage or harm to 

the physical structure of worker’s feet, as opposed to 

injury to the nerve roots in her back. While there was 

evidence that the back injury affected worker’s feet, 

that evidence was insufficient to meet the statutory 

requirements for LIBs under Muro, “absent evidence of 

damage or harm to the physical structure of the 

enumerated body part or parts . . . and that the injury to 

the member or members caused the permanent total 

loss of use of them.” 

 

12. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“‘‘Under the ripeness doctrine, courts must 

“consider whether, at the time a lawsuit is filed, the 
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facts are sufficiently developed ‘so that an injury has 

occurred or is likely to occur, rather than being 

contingent or remote.’”” Here, the claim was ripe due 

to the threat of civil or criminal proceedings. 

“[S]tatutes are presumed to be constitutional. To 

overcome that presumption, the proponent of an as-

applied challenge to an economic regulation statute 

under Section 19’s substantive due course of law 

requirement must demonstrate that either (1) the 

statute’s purpose could not arguably be rationally 

related to a legitimate governmental interest; or (2) 

when considered as a whole, the statute’s actual, real-

world effect as applied to the challenging party could 

not arguably be rationally related to, or is so 

burdensome as to be oppressive in light of, the 

governmental interest.” 

“Differentiating between types of cosmetology 

practices is the prerogative of the Legislature and 

regulatory agencies to which the Legislature properly 

delegates authority.” 

The “admittedly unrelated 320 required training 

hours, combined with the fact that threader trainees 

have to pay for the training and at the same time lose 

the opportunity to make money actively practicing 

their trade, leads us to conclude that the Threaders 

have met their high burden of proving that, as applied 

to them, the requirement of 750 hours of training to 

become licensed is not just unreasonable or harsh, but 

it is so oppressive that it violates Article I, § 19 of the 

Texas Constitution.” 

 

13. SeaBright Insurance Company v. Lopez, 465 

S.W.3d 637 (Tex. 2015) 

 

 Under employer’s business model, it assigned 

workers to jobs all over the state. Employee was killed 

while driving from motel to jobsite. The Supreme 

Court affirmed a summary judgment: “the employee 

was acting in the course and scope of his employment 

at the time of his death. . . .” 

 The Legislature created workers’ compensation in 

1913 because workers were being denied recovery. 

The system allows workers to “recover from 

subscribing employers without regard to the workers’ 

own negligence while limiting the employers’ 

exposure. . . .” The act provides “compensation when 

injuries ‘arise[] out of and in the course and scope of 

employment for which compensation is payable.’” The 

injury must “‘(1) relate to or originate in, and (2) occur 

in the furtherance of, the employer’s business.’” 

 Travel can be covered if “‘relationship between 

the travel and the employment is so close that it can 

fairly be said that the injury had to do with and 

originated in the work . . . of the employer.’” 

 Here, the employer’s “business called for 

employing specialized, non-local work crews in 

constantly changing, remote locations on temporary 

assignments.” The employee’s “travel from his 

temporary housing to the . . . job site and, more 

importantly, the risks associated with such travel were 

dictated by [his employer’s] business model. . . .” It 

was similar to deliverymen and messengers. Thus, the 

relationship is so close that the injury originated in the 

employer’s work. 

 The Court analyzed the statutory provisions and 

dual-purpose concept; here, “subsection (A)” was 

implicated, not subsection (B), but that statutory 

exception did not apply. 

 

14. Gonzalez v. Ramirez, 463 S.W.3d 499 (Tex. 2015) 

 

 Defendant was contracted to harvest feed, which 

he did, and then contracted to transport it. After a 

truck’s tire failure killed the driver and two others, 

defendant claimed he was not liable.  

“Generally, an owner or general contractor does 

not owe a duty to its independent contractor’s 

employees to ensure that they safely perform their 

work. . . . ([A] general contractor ‘owes the same duty 

as a premises owner to an independent contractor’s 

employee’). But an owner or general contractor can be 

held vicariously liable for its independent contractor’s 

actions if the owner retains some control over the 

manner in which the contractor performs the work that 

causes the damage.” 

 “‘[A] general right to order the work stopped or 

resumed, to inspect its progress or to receive reports, to 

make suggestions or recommendations which need not 

necessarily be followed, or to prescribe alterations and 

deviations . . . does not mean that the [independent] 

contractor is controlled as to his methods of work, or as 

to operative detail. There must be such a retention of a 

right of supervision that the [independent] contractor is 

not entirely free to do the work in his own way.’” 

 An “owner or general contractor ‘can direct when 

and where an independent contractor does the work 

and can request information and reports about the 

work’ without assuming vicarious liability.” 

 Owners and general contractors can stop unsafe 

work without assuming liability. The “right to preclude 

work from beginning and the implementation of a safe-

work permit system [are] insufficient to establish 

actual control.” Footnote 20: A “general contractor’s 

right to forbid the work from being performed in a 
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dangerous manner, and the fact that he would have 

stopped the work and required protective equipment 

had he seen the employee of the independent 

contractor not using such equipment, merely show[s] 

the possibility of control, not actual control.” 

 Here, defendant could have refused to load a 

truck, and did suggest use of a tandem truck; these are 

insufficient to establish control. Defendant’s financial 

interest is also insufficient. Footnote 23: “Every 

contractor has a financial interest in a subcontractor’s 

performance, and a background check is relevant to a 

negligent-hiring analysis, which is not before us.” 

 

15. San Antonio Water System v. Nicholas, 461 

S.W.3d 131 (Tex. 2015) 

 

 After plaintiff was terminated, she sued her 

employer, a governmental agency, contending she was 

terminated for opposing a discriminatory practice when 

a manager asked female employees to lunch several 

times. A jury awarded her nearly $1M. The Supreme 

Court ruled that “no reasonable person could have 

believed the invitations gave rise to an actionable 

sexual harassment claim. Accordingly, [plaintiff] did 

not engage in a protected activity under the TCHRA 

when she confronted the vice president about his 

behavior.” Accordingly, immunity was not waived. 

 A “governmental entity . . . is generally immune 

from suit. However, the Legislature has waived 

immunity for claims . . . under the TCHRA. But that 

waiver extends only ‘to those suits where the plaintiff 

actually alleges a violation of the TCHRA by pleading 

facts that state a claim thereunder.’ Accordingly, a 

plaintiff must state a claim for conduct that would 

violate the TCHRA.” 

 Initially, plaintiff must plead the elements of a 

cause of action so the court can determined whether 

she has properly alleged a TCHRA violation. “But once 

a case has been fully tried on the merits, the prima 

facie case [standard] is no longer relevant. . . . Instead, 

we simply ‘inquire whether the evidence is legally 

sufficient to support the jury’s ultimate finding.’” A 

“failure to prove the elements of a TCHRA claim 

deprives the trial court of jurisdiction.” 

“[J]urisdictional arguments concerning immunity 

cannot be waived.” 

The TCHRA executes the policies of Title VII, so 

the Court looks to federal law for guidance. 

“The TCHRA prohibits employers from engaging 

in retaliatory action against an employee for opposing 

a discriminatory practice. To establish a violation, the 

employee must show that: (1) she engaged in an 

activity protected by the TCHRA, (2) an adverse 

employment action occurred, and (3) there exists a 

causal link between the protected activity and the 

adverse action. An employee engages in a protected 

activity when she ‘opposes a discriminatory practice,’ 

‘makes or files a charge,’ ‘files a complaint,’ or 

‘testifies, assists, or participates in any manner in an 

investigation, proceeding, or hearing.’ . . . Sexual 

harassment is a recognized cause of action under Title 

VII. . . .” 

 “Opposition to a discriminatory practice is a 

protected activity irrespective of the merits of the 

underlying discrimination claim. However, to establish 

an employee opposed a discriminatory practice, the 

employee must demonstrate a good faith, reasonable 

belief that the underlying discriminatory practice 

violated the TCHRA.” 

 “When a plaintiff argues she opposed a 

discriminatory practice, ‘the relevant conduct does not 

include conduct that actually occurred . . . but was 

unknown to the person claiming [retaliation].’ ‘Instead, 

what counts is only the conduct that person opposed, 

which cannot be more than what she was aware of.’” 

 Sexual harassment requires more than proof that 

the victim found the conduct offensive. Instead, 

“sexual harassment is actionable ‘only if it is so severe 

or pervasive as to alter the conditions of [the victim’s] 

employment and create an abusive working 

environment.’” Offhand comments and isolated 

incidents usually do not suffice. “We do not mean to 

say that lunch invitations can never be a component of 

a viable sexual-harassment claim, but under the facts of 

this case the lunch invitations were not so severe or 

pervasive as to alter the conditions of employment or 

create an abusive work environment.” 

 

16. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Injured worker had lifetime benefits. Carrier’s 

adjustment company delayed or refused payments, and 

had worker and his wife arrested, claiming insurance 

fraud. Worker and wife sued under many theories, 

including insurance code violations and intentional 

infliction of emotional distress. Expanding Texas 

Mutual Insurance Co. v. Ruttiger, 381 S.W.3d 430 

(Tex. 2012), the Supreme Court ruled that the case 

must be dismissed. The “Division of Workers’ 

Compensation has exclusive jurisdiction . . . [b]ecause 

all of the claims arise out of relators’ investigation, 

handling, and settling of claims for workers’ 

compensation benefit. . . .” The “Act provides 
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[plaintiffs] their exclusive remedies.” So, the 

adjustment firm “is entitled to mandamus relief.” 

 Ruttiger determined that workers cannot pursue 

claims under TEX. INS. CODE §§ 541.060 and 542.003, 

or the breach of the duty of good faith and fair dealing. 

Ruttiger did not foreclose suits based upon § 541.061 

for misrepresentations. The Ruttiger rule does not 

“depend on the nature of the relief the claimant seeks.” 

 “[C]laimants may not recast claims to avoid 

statutory requirements or to qualify for statutory 

protections. . . . [I]n assessing whether a claim falls 

within the Division’s exclusive jurisdiction, courts 

must look at the substance of the claim.” 

 The “Act bars [plaintiffs’] claims for negligence, 

gross negligence, breach of contract, quantum meruit, 

breach of the duty of good faith and fair dealing, and 

statutory violations,” as well as their “common law and 

statutory causes of action based on allegations of 

deception, fraud, and misrepresentation.” 

The “Division has exclusive jurisdiction over a 

claim for ‘misrepresentation of an insurance policy’ 

when the alleged misrepresentation occurs within the 

claims-settlement context.” Regarding the “claims for 

malicious prosecution and intentional infliction of 

emotional distress, . . . the Division has exclusive 

jurisdiction over these claims because they also arise 

out of [aduster’s] investigation, handling, and settling 

of the [plaintiffs’] claims for workers’ compensation 

benefits.” A worker’s “spouse cannot bring a separate 

action alleging claims under the Act. . . . [B]ut even if 

[the wife] has standing to assert her claims, they fall 

within the Division’s exclusive jurisdiction.” 

  

Z. Dram Shop 

 

No cases to report. 

 

AA. Securities Law and Investments 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

Footnote 3: “‘Generically, a Ponzi scheme is a 

phony investment plan in which monies paid by later 

investors are used to pay artificially high returns to the 

initial investors, with the goal of attracting more 

investors.’” 

 

2. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

 Defendant purchased life insurance policies from 

the elderly or terminally ill, and sold interests in their 

death benefits to investors. The Supreme Court held 

that these are “investment contracts” and accordingly 

qualify as securities subject to Texas Securities Act. 

The agreements “are investment contracts because they 

constitute transactions through which a person pays 

money to participate in a common enterprise with the 

expectation of receiving profits, under circumstances in 

which the failure or success of the enterprise and the 

person’s realization of the expected profits is at least 

predominately due to the entrepreneurial or managerial 

efforts of others.” The Court further determined to 

apply the ruling retroactively, not merely 

prospectively. 

 Footnote 6: “Since 2011, the Texas Insurance 

Code has specifically regulated transactions between a 

“provider” of life settlement agreements, like Life 

Partners, and the insureds from whom the providers 

purchase the insurance policies.” 

 “The Act defines the terms ‘security’ and 

‘securities’ broadly, to include such things as ‘any 

limited partner interest in a limited partnership, share, 

stock, treasury stock, . . . investment contract, or any 

other instrument commonly known as a security, 

whether similar to those herein referred to or not.’” 

Because the federal law contains very similar 

provisions, “we look[] to federal cases and other 

authorities for guidance in construing the term.” 

 Footnote 7: The Act “prohibits selling or offering 

for sale” securities without a permit. “The Act also 

prohibits any person from offering or selling ‘a 

security . . . by means of an untrue statement of a 

material fact or an omission to state a material 

fact. . . . ’ Any person who offers or sells ‘a security’ in 

violation of either of these provisions ‘is liable to the 

person buying the security . . . , who may sue either at 

law or in equity for rescission or for damages if the 

buyer no longer owns the security.’” “In addition, the 

Act obligates the Attorney General ‘to take such 

measures and to make such investigations as will 

prevent or detect the violation of any provision 

thereof.’” 

 Three key principles guide the Court’s 

interpretation of “investment contract.” “First, we must 

broadly construe the term to maximize the 

protection . . . to the investing public. Second, we must 

focus on the economic realities of the transaction at 

issue. And third, if the economic realities establish that 

a transaction is an investment contract, we must apply 

the statute regardless of any labels or terminology the 

parties may have used. [Accordingly,] . . . an 

‘investment contract’ for purposes of the Texas 

Securities Act means (1) a contract, transaction, or 
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scheme through which a person pays money (2) to 

participate in a common venture or enterprise (3) with 

the expectation of receiving profits, (4) under 

circumstances in which the failure or success of the 

enterprise, and thus the person’s realization of the 

expected profits, is at least predominately due to the 

entrepreneurial or managerial, rather than merely 

ministerial or clerical, efforts of others, regardless of 

whether those efforts are made before or after the 

transaction.”  

 “‘[G]eneral partnerships are not investment 

contracts because the partners—the investors—are 

ordinarily granted significant control over the 

enterprise.’” 

 The “Act’s definition of ‘securities’ must be 

construed broadly to maximize the protection it 

provides to investors, while focusing on the economic 

realities of the transaction regardless of any labels or 

terminology the parties may have used.” Further, “an 

‘investment contract’ . . . means a contract, transaction, 

or scheme through which a person pays money to 

participate in a common venture or enterprise with the 

expectation of receiving profits, under circumstances in 

which the failure or success of the enterprise, and thus 

the person’s realization of the expected profits, is at 

least predominately due to the entrepreneurial or 

managerial, rather than merely ministerial or clerical, 

efforts of others.” Finally, “the entrepreneurial or 

managerial efforts that are relevant to this inquiry, 

whether those of the purchasers or of others, include 

those that are made prior to the transaction as well as 

those that are made after.” 

“The Act protects investors against a promoter’s 

harmful conduct before a sale of securities, as well as 

after.” Its “disclosure requirements provide protection 

if the purchaser relies predominately on the 

entrepreneurial or managerial efforts of others to 

receive the anticipated profit, rather than on market 

forces or on the purchaser’s own efforts, even if those 

efforts occur before the sale.” 

“The transaction must involve the payment of 

money, a common enterprise, the expectation of 

profits, and dependence predominately on the 

entrepreneurial or managerial efforts of others to 

achieve the anticipated profits. . . .” 

 

BB. Negligent Misrepresentation 

 

No cases to report. 

 

 

 

CC. Fraud 

 

1. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

In a dispute over payment for real estate 

construction services, plaintiff alleged in part that 

defendant committed fraud.  

 “[F]raudulent inducement, by its nature, 

presupposes that a party has been induced to enter a 

contract; as a result, there can be no fraudulent-

inducement claim when there is no contract[].” 

 “A common-law fraud claim requires ‘‘a material 

misrepresentation, which was false, and which was 

either known to be false when made or was asserted 

without knowledge of its truth, which was intended to 

be acted upon, which was relied upon, and which 

caused injury. Fraudulent inducement . . . involves a 

promise of future performance made with no intention 

of performing at the time it was made.” 

 For fraud, there are two measures of damages: 

out-of-pocket, and “benefit-of-the-bargain.” “Out-of-

pocket damages are measured by the difference 

between the value expended versus the value received, 

thus allowing the injured party to recover based on the 

actual injury suffered. Benefit-of-the-bargain damages 

are measured by the difference between the value as 

represented and the value received, allowing the 

injured party to recover profits that would have been 

made had the bargain been performed as promised.” 

But, “benefit-of-the-bargain damages are not available 

for fraud that induces a non-binding contract.”  

Here, the jury could have found an oral contract 

existed. “‘The sufficiency of the evidence must be 

measured by the jury charge when . . . there has been 

no objection to it.’” 

 Footnote 9: The “‘legal duty not to fraudulently 

procure a contract is separate and independent from the 

duties established by the contract itself.’” 

 

2. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 In a defamation case, the Supreme Court ruled 

that circumstantial evidence can be used to provide 

clear and specific evidence of a prima facie case. 

Usually, “‘intent to defraud is not susceptible to 

direct proof [and] invariably must be proven by 

circumstantial evidence.’” 
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3. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Mineral owner sued exploration company for 

fraud and breach of contract for fraudulent inducing 

him to allow pooling. The company alleged, in part, 

limitations, and owner asserted the discovery rule, 

because a later plat falsely showed the well bottom 

outside of a protected area (though an earlier filing 

showed it inside the area). The Supreme Court ruled 

that “when the defendant’s fraudulent misrepre-

sentations extend to the Railroad Commission record 

itself, earlier inconsistent filings cannot be used to 

establish, as a matter of law, that reasonable diligence 

was not exercised . . . [so] reasonable diligence 

remains a fact question.”  

“Generally, ‘[c]auses of action accrue and statutes 

of limitation begin to run when facts come into 

existence that authorize a claimant to seek a judicial 

remedy,’ but ‘a person cannot be permitted to avoid 

liability for his actions by deceitfully concealing 

wrongdoing until limitations has run.”’ Fraud 

“‘prevents the running of the statute of limitations until 

it is discovered, or by the exercise of reasonable 

diligence might have been discovered.’” Reasonable 

diligence requires “sophisticated lessors to acquaint 

themselves with ‘readily accessible and publicly 

available information. . . .’” 

 “Fraudulent inducement is a subspecies of fraud; 

‘with a fraudulent inducement claim, the elements of 

fraud must be established as they relate to an 

agreement between the parties.’ Accordingly… 

limitations does not start to run until the fraud with 

respect to the contract is discovered or the exercise of 

reasonable diligence would discover it.” 

 Diligence “‘is required when claimants have been 

‘put on notice of the alleged harm of injury-causing 

actions.’’” Discrepancies in royalty payments put an 

owner on notice. As does actual knowledge of “‘injury-

causing conduct. . . .’” “[W]hen there is actual or 

constructive notice [such as deed records], or when 

information is ‘readily accessible and publicly 

available,’ then, as a matter of law, the accrual of a 

fraud claim is not delayed.” But, here, the public 

record itself was tainted by fraud. And, though 

“reasonable diligence should examine readily available 

information in the public record, it may stop at more 

recent filings with the Railroad Commission, without 

needing to double-check more recent filings against 

earlier filings.” 

 “[F]raudulent concealment is ‘an equitable 

doctrine that . . . is fact-specific.’ ‘[A] person cannot be 

permitted to avoid liability for his actions by 

deceitfully concealing wrongdoing until limitations has 

run.’” 

 Because “fraudulent concealment may toll the 

statute of limitations for contract claims, no incentive 

will exist to recast them as fraud claims.” 

 

4. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

 Westergren claimed National Property offered to 

make him a partner and pay him for a parcel upon 

which he had an option to buy. At mediation with 

others who had claimed they had an option, he agreed 

to release a lis pendens. Westergren later sued National 

Property after it acquired the parcel, sold part, and paid 

him only half of his expected share. However, he failed 

to read a release, which National Property allegedly 

fraudulently induced him to sign, that indicated he was 

releasing all of his claims. The Supreme Court ruled 

that “Westergren’s fraudulent inducement 

defense . . . fail[ed] . . . because . . . he had a reason-

able opportunity to read the release before he signed it 

and elected not to do so. . . . [T]he oral side agreement 

[to become partners] did not satisfy the statute of 

frauds. . . .”  

 “Fraudulent inducement ‘is a particular species of 

fraud that arises only in the context of a contract.’” 

Here, “Westergren had to establish that (1) Plank 

‘made a material representation’; (2) Plank’s 

‘representation was false and was either known to be 

false when made or made without knowledge of its 

truth’; (3) Plank’s ‘representation was intended to be 

and was relied upon by the injured party’; and (4) 

Westergren’s ‘injury complained of was caused by the 

reliance.’” 

 In this case, “Westergren could not justifiably rely 

on Plank’s statements about the content of the release, 

which directly conflict with the content of the release 

itself. On its face, the release’s intent and effect is 

obvious and unambiguous.” Present was a notary, he 

had a magnifier on his watch, and there was no 

evidence Plank prevented him from reading it. He “had 

a reasonable opportunity to review” it. His “decision 

not to read the release and instead to rely on Plank’s 

representations because he did not have his glasses and 

was ‘in a hurry’ was not justifiable.” 

 “Under the statute of frauds, ‘a contract for the 

sale of real estate’ is unenforceable unless it is in 

writing and signed by the person to be charged. 

Whether a contract comes within the statute of frauds 

is a question of law, which we review de novo.”  
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 The partial performance exception did not apply 

in this case. “If the evidence establishes that the party 

who performed the act that is alleged to be partial 

performance could have done so for some reason other 

than to fulfill obligations under the oral contract, the 

exception is unavailable.” “A party cannot rely upon 

oral representations to satisfy the partial performance 

exception. . . .” 

 “The statute of frauds ‘unmistakably declares a 

policy that parol testimony is too unreliable for proof 

of certain types of agreement, and courts must give 

heed to that policy as well as to considerations of an 

equitable character.’” 

 

DD. Conspiracy 

 

1. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. The Supreme 

Court ruled that, while “an executive has broad 

discretion in negotiating the terms of a mineral 

lease, . . . the executive owes the non-executive a duty 

of utmost good faith and fair dealing.” The “executive 

is prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Fact questions precluded summary judgment 

on the breach of the executive’s duty. In addition, a 

constructive trust was not required. 

 “A constructive trust is an equitable, court-created 

remedy designed to prevent unjust enrichment.” “The 

party requesting a constructive trust must establish the 

following: (1) breach of a special trust or fiduciary 

relationship or actual or constructive fraud; (2) unjust 

enrichment of the wrongdoer; and (3) an identifiable 

res that can be traced back to the original property.” 

The court must determine if “a wrongful taking has 

occurred.” 

 “A constructive trust is not merely a vehicle for 

collecting assets as a form of damages. . . . [A] 

constructive trust may not be imposed simply because 

doing so will, from an accounting perspective, make 

[plaintiff] whole or close to whole.” 

 The TUFTA’s “‘is to prevent debtors from 

defrauding creditors by placing assets beyond their 

reach.’” “Under TUFTA, a ‘debtor,’ defined as a ‘person 

who is liable on a claim,’ is prohibited from 

transferring its assets for less than reasonably 

equivalent value if it is insolvent or would become 

insolvent by virtue of the transfer. Under the Act, a 

debtor is insolvent ‘if the sum of the debtor’s debts is 

greater than all of the debtor’s assets at a fair 

valuation.’ If the debtor ‘is generally not paying the 

debtor’s debts as they become due,’ insolvency is 

presumed.” 

 

EE. Tortious Interference 

 

1. Cosgrove v. Cade, 468 S.W.3d 32 (Tex. 2015) 

 

A “tortious interference claim has a two-year 

limitations period.” 

 

2. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

 “[T]ortious interference with business relations 

‘provides a remedy for injurious conduct that other tort 

actions might not reach . . . but only for conduct that is 

already recognized to be wrongful under the common 

law or by statute.’” 

 

3. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company entered first contract with owner to 

purchase an interest in a concession to explore for 

coalbed methane in Bulgaria. Company in turn entered 

second contract to sell part of its interest to investor. 

Investor then withdrew from second contract and 

convinced owner to declare company in breach of first 

contract and deal directly with investor in place of 

company. 

 Company sued investor for breach of second 

contract and tortious interference in first contract, and 

the jury found for company. Investor appealed arguing 

that there was no evidence to support the verdict on 

liability or on the amount of damages. “His arguments 

either confront adverse jury findings, which he must 

show are unsupported by any evidence, or are based on 

facts the jury refused to find, which he must show are 

conclusively established in the evidence.” 

 Investor argued that he was not liable for 

tortiously interfering in the first contract because, by 

the time investor began negotiations with seller, 
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company had already breached the contract by 

improperly attaching conditions to its agreed payment 

to seller. However, when seller complained about the 

condition, company informed seller that the condition 

was consistent with an earlier oral agreement, and 

seller accepted this explanation, and the conditional 

tender, without further objection. Thus, there was 

evidence that company had complied with the contract 

and that seller only repudiated the contract on 

investor’s prodding. 

 Investor also argued that even if he tortiously 

interfered with the contract, company suffered no 

injury because company had no financial ability to 

perform without investor’s investment. However, the 

jury found that investor had agreed to provide that 

investment in the second contract and that investor had 

breached that contract without excuse. While there was 

evidence that investor had never received delivery of a 

signed copy of the agreement, there was evidence that 

the parties behaved as though they had a 

contract. “[W]hile signature and delivery are often 

evidence of the mutual assent required for a contract, 

they are not essential.” If there is a written draft of a 

contract, and each party “‘expresses his unconditional 

assent thereto, there is a written contract.’”  

 Investor also argued that company had waived 

any contractual rights by failing to immediately assert 

them upon investor’s letter declining to go forward 

with the transaction. However, company’s “delay was 

not, as a matter of law, a waiver of its right.” 

 While there was evidence that company had not 

fully performed the contract and that one of its owners 

did not think the parties had a firm agreement, “this 

says no more than that the evidence was disputed,” and 

“evidence tending to show the lack of an agreement 

was far from conclusive.” Thus, “the evidence supports 

the jury’s findings relating to tortious interference and 

fails to conclusively establish facts negating liability 

that the jury refused to find,” and as such the jury’s 

verdict on liability was supported by legally sufficient 

evidence. 

 

FF. Bad Faith 

 

1. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Injured worker had lifetime benefits. Carrier’s 

adjustment company delayed or refused payments, and 

had worker and his wife arrested, claiming insurance 

fraud. Worker and wife sued under many theories, 

including insurance code violations and intentional 

infliction of emotional distress. Expanding Texas 

Mutual Insurance Co. v. Ruttiger, 381 S.W.3d 430 

(Tex. 2012), the Supreme Court ruled that the case 

must be dismissed. The “Division of Workers’ 

Compensation has exclusive jurisdiction . . . [b]ecause 

all of the claims arise out of relators’ investigation, 

handling, and settling of claims for workers’ 

compensation benefit. . . .” The “Act provides 

[plaintiffs] their exclusive remedies.” 

 Ruttiger determined that workers cannot pursue 

claims under TEX. INS. CODE §§ 541.060 and 542.003, 

or the breach of the duty of good faith and fair dealing. 

Ruttiger did not foreclose suits based upon § 541.061 

for misrepresentations. The Ruttiger rule does not 

“depend on the nature of the relief the claimant seeks.” 

 The “Act bars [plaintiffs’] claims for negligence, 

gross negligence, breach of contract, quantum meruit, 

breach of the duty of good faith and fair dealing, and 

statutory violations,” as well as their “common law and 

statutory causes of action based on allegations of 

deception, fraud, and misrepresentation.” 

 

GG. Assault and Battery 

 

1. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 “[S]elf-defense is a confession-and-avoidance 

plea because the defendant admits the conduct but 

seeks to avoid the legal effect by justifying an 

otherwise impermissible act.” 

 

HH. Intentional Infliction of Emotional Distress 

 

No cases to report. 

 

II.  Libel, Slander, Defamation 

 

1. KBMT Operating Company, LLC v Toledo, 492 

S.W.3d 710 (Tex. 2016) 

 

 Defamation case against TV station for report 

concerning a doctor’s discipline by the Texas Medical 

Board. The Supreme Court ruled that plaintiff did not 

prove a prima facie case by clear and specific evidence 

as required by Ch. 27. The media may report official 

proceedings without independently investigating them. 

 A “private individual who sues a media defendant 

for defamation over statements of public concern bear 

the burden of proving that the statements were 

false—that is, . . . not substantially true. . . . [T]he truth 

of a media report of official proceedings . . . must be 
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measured against the proceedings themselves, not 

against information outside the proceedings. The media 

may report on the proceedings themselves without 

independently investigating the matters involved. 

Because . . . the plaintiff . . . did not meet her burden 

under [Ch. 27] . . . that the media defendants’ broadcast 

was false, an essential element of her defamation 

claim, . . . the defendants were entitled to dismissal.” 

 Ch. 27 “allows for the early dismissal of a legal 

action implicating the defendant’s free-speech rights 

unless the plaintiff can establish each element of her 

claim with clear and specific evidence.” A suit for 

defamation “is based on [the] exercise of [the] right of 

free speech.” 

 “At common law, truth was a defense in a suit for 

defamation; falsity was not an element of the action.” 

However, under the constitution, courts “‘long ago 

shifted the burden of proving the truth defense to 

require the plaintiff to prove the defamatory statements 

were false when the statements were made by a media 

defendant over a public concern.’” When a statement 

“is substantially true, it is not false. The test for 

whether a report. . . is substantially true is whether the 

‘broadcast taken as a whole is more damaging to the 

plaintiff’s reputation than a truthful broadcast would 

have been’. This requires determining the . . . gist to the 

ordinary listener—and comparing it to a truthful 

report.” 

 “The media have a common-law privilege to 

report on judicial proceedings without regard for 

whether the information from such proceedings is 

actually true.” “While the defendant must still prove 

the applicability of the privilege—that the defendant is 

part of the media and that the statements complained of 

were an account of official proceedings of public 

concern—the plaintiff must prove the statements were 

false.” Thus, “a private individual who sues a media 

defendant for defamation over a report on official 

proceedings of public concern has the burden of 

proving that the gist of the report was not substantially 

true—that is, that the report was not a fair, true, and 

impartial account of the proceedings. That burden is 

not met with proof that the report was not a 

substantially true account of the actual facts outside the 

proceedings.” 

Here, the Court believes an ordinary listener 

would infer the patient was an adult. Plaintiff’s proof 

that “ordinary listeners were misled . . . was her 

affidavit which, besides being self-serving, was 

conclusory hearsay. Just last year we held that such  

“‘[b]are, baseless opinions do not create fact questions,  

 

and neither are they a sufficient substitute for the clear 

and specific evidence required to establish a prima 

facie case under the [Act].’” She did not identify any 

ordinary listener. Footnote 29: “Evidence of what an 

ordinary listener could have understood is not evidence 

of what the listener would have understood. The test 

for substantial truth and its application must be guided 

by the fact that ‘since ‘. . . erroneous statement is 

inevitable in free debate, and . . . it must be protected if 

the freedoms of expression are to have the “breathing 

space” that they “need . . . to survive’ . . . ,’ only those 

false statements made with the high degree of 

awareness of their probable falsity demanded by New 

York Times may be the subject of either civil or 

criminal sanctions.” 

 

2. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Trial court dismissed defamation suit under Ch. 

27. Defendant appealed, asserting the court’s award of 

attorney’s fees was inadequate. The Supreme Court 

ruled the lower courts “used the wrong standard in 

determining the attorney’s fees. . . .” 

Ch. 27 “provides for the expedited dismissal of a 

legal action that implicates a defendant’s right of free 

speech or other First Amendment right when the party 

filing the action cannot establish the Act’s threshold 

requirement of a prima facie case. A successful motion 

to dismiss . . . entitles the moving party to an award of 

court costs, reasonable attorney’s fees, and other 

expenses. . . .” The court can also award “sanctions 

‘sufficient to deter’ future ‘similar actions.’” 

Under Ch. 27, an award of attorney’s fees is 

mandatory. 

Here, “the statute does not include a comma after 

‘other expenses’ or after ‘legal action,’ and their 

absence indicates an intent to limit the justice-and-

equity modifier [for the award of attorney’s fees] to the 

last item in the series.” Therefore, unlike fees, “‘other 

expenses incurred in defending the legal action’ are 

also recoverable, but only ‘as justice and equity may 

require.’” 

Ch. 27 requires an award of “‘reasonable 

attorney’s fees’ to the successful movant [to dismiss]. 

A ‘reasonable’ attorney’s fee ‘is one that is not 

excessive or extreme, but rather moderate or fair.’ That 

determination rests within the court’s sound discretion, 

but that discretion, under [Ch. 27], does not also 

specifically include considerations of justice and 

equity.” 
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3. Greer v. Abraham, 489 S.W.3d 440 (Tex. 2016) 

 

Former school district board member, supporting 

his friend for office, attended an opponent’s rally. It 

was wrongly reported on an internet blog that he 

heckled and was forcibly removed, so he sued for 

defamation. The Supreme Court ruled that “actual 

malice [is] an element of the public official’s 

defamation claim.” 

“A public official who sues for defamation must 

prove the elements of the tort and, as a constitutional 

requirement, that the defendant published the falsehood 

knowing it to be false or acting with reckless disregard 

for whether it was true or false. This . . . [is]  the actual-

malice element. . . .” “Actual malice in this context 

does not mean bad motive or ill will but rather 

knowledge of, or reckless disregard for, the falsity of a 

statement.” 

Ch. 27 “requires the dismissal of legal actions that 

impinge on First Amendment rights unless ‘the party 

bringing the legal action establishes by clear and 

specific evidence a prima facie case. . . .’” 

Ch. 27 “provides an expedited procedure for the 

early dismissal of groundless legal actions that impinge 

on First Amendment rights. The Act imposes the initial 

burden on the movant . . . to establish by a 

preponderance of the evidence ‘that the . . . [suit relates 

to] the party’s exercise of: (1) the right of free speech; 

(2) the right to petition; or (3) the right of association.’ 

The Act then shifts the burden to the 

nonmovant . . . stating that the court may not dismiss ‘if 

the party bringing the legal action establishes by clear 

and specific evidence a prima facie case. . . .’” 

Plaintiff requested discovery. This was necessary 

because, when the defendant files a motion to dismiss 

under Ch. 27 that “typically suspends all discovery . . . 

until the court rules on the motion.” Here, the 

defendant asserted the “journalist’s privilege” and 

refused to reveal his sources. 

Ch. 27 requires “the trial court to rule on a motion 

to dismiss within thirty days of the motion’s hearing.” 

The trial court found plaintiff did not bring suit to deter 

defendant from exercising his constitutional rights. 

Footnote 1: “This finding is the only one expressly 

required by [Ch. 27] if requested by the party seeking 

dismissal. The Act does not otherwise expressly 

address findings of fact and conclusions of law, but 

neither does it forbid them.” 

The United States Constitution “‘prohibits a 

public official from recovering damages for a 

defamatory falsehood relating to his official conduct 

unless he proves that the statement was made with 

‘actual malice’—that is, with knowledge that it was 

false or with reckless disregard of whether it was false 

or not.’” The “constitutional focus is on the 

defendant’s attitude toward the truth, not his attitude 

toward the plaintiff.’” “‘[O]fficial conduct’ . . . [does] 

not merely include the official’s performance of 

official duties but also the official’s fitness for 

office. . . .” An “express reference” to “official 

capacity” is unnecessary. 

“‘A charge of criminal conduct, no matter how 

remote in time or place, can never be irrelevant to an 

official’s or a candidate’s fitness for office for 

purposes of application of the ‘knowing falsehood or 

reckless disregard’ rule. . . .’” 

The defamatory statement here was on the web. 

That “the offending publication may circulate beyond 

the public official’s own community does not diminish 

its effect within the official’s community.” It merely 

must circulate in the community where the official is 

so well known that the public associates him with the 

office. 

Plaintiff’s “pleadings and affidavit are significant 

here because [Ch. 27] identifies them as the primary 

‘evidence’ for determining whether a legal action 

should be dismissed under the Act.” 

 

4. TV Azteca, S.A.B. de C.V. v. Trevino Ruiz, 490 

S.W.3d 29 (Tex. 2016) 

 

Interlocutory appeal from denial of a special 

appearance, which presents the Supreme Court’s “first 

opportunity to address specific jurisdiction in the 

context of defamation claims arising from media 

broadcasts.” Mexican broadcasters ran allegedly 

defamatory news stories on celebrity who resided in 

Texas. Stories were broadcast over the air on signals 

that originated in Mexico but reached and were 

viewable in parts of Texas. Celebrity sued broadcasters 

for defamation in Texas. 

The Texas long-arm statute “reaches ‘as far as the 

federal constitutional requirements for due process will 

allow.’” Thus, a Texas court may only exercise 

personal jurisdiction over a nonresident defendant if 

“(1) the defendant has established ‘minimum contacts’ 

with the state and (2) the exercise of jurisdiction 

comports with ‘traditional notions of fair play and 

substantial justice.’” 

The minimum-contacts test requires that “the 

defendant must have ‘purposefully avail[ed] itself of 

the privilege of conducting activities within the forum 

state, thus invoking the benefits and protections of its 

laws,’” such that the defendant “‘could reasonably 
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anticipate being hauled into court there.’” The Court 

analyzed four cases—three from the U.S. Supreme 

Court cases and one from the Texas Supreme Court—

on purposeful availment. 

In Keeton v. Hustler Magazine, 465 U.S. 770 

(1984) the U.S. Supreme Court held that a nonresident 

magazine that had defamed a nonresident plaintiff had 

minimum contracts where the magazine had 

“‘continuously and deliberately exploited’” the forum 

state’s market by distributing thousands of copies of its 

magazine in the forum state. 

In Calder v. Jones, 465 U.S. 783 (1984), the U.S. 

Supreme Court held that the a nonresident reporter and 

editor had minimum contacts where they defamed a 

resident plaintiff in a tabloid article that concerned the 

plaintiff’s activities in the forum state, was drawn from 

sources in the forum state, and caused the plaintiff to 

suffer “‘the brunt of the harm’” in the forum state. 

Also, as in Keeton, the editor and publisher knew that 

the thousands of copies of the tabloid were distributed 

in the forum state. 

In Michiana Easy Livin' Country, Inc. v. Holten, 

168 S.W.3d 777 (Tex. 2005), which applied Calder 

and Keeton, the Texas Supreme Court held that a 

nonresident RV dealer did not have minimum contacts 

with Texas based on misrepresentations made in a 

phone call with a Texas resident plaintiff who had 

contacted the dealer to purchase an RV. The Michiana 

Court rejected an argument based on Calder that the 

dealer knew that the “brunt of the injury” would be 

suffered by a Texas resident in Texas because the sale 

of a single RV in Texas was not the “substantial 

presence” the Calder defendants had in the forum state. 

The Michiana Court rejected the “‘directed-a-tort’” test 

that was “‘based solely upon the effects or 

consequences’ in the forum state,” concluding “that 

‘the important factor was the extent of the defendant’s 

activities, not merely the residence of the victim.’” 

In the case Walden v. Fiore, ___ U.S. ___ (2014), 

the U.S. Supreme Court “confirmed our understanding 

of Calder and Keeton,” where it held that a nonresident 

police officer did not have minimum contacts with the 

forum state in a suit by resident plaintiffs for violation 

of their Fourth Amendment rights through the officer’s 

filing of a false affidavit that resulted in the seizure of 

their property outside the forum state. The Walden 

Court “reaffirmed that the specific-jurisdiction inquiry 

‘focuses “on the relationship among the defendant, the 

forum, and the litigation.”’ Thus, ‘the relationship must 

arise out of contacts that “the defendant himself” 

creates with the forum State,’ and the ‘analysis looks to 

the defendant’s contacts with the forum State itself, not 

the defendant’s contacts with persons who reside 

there.’” “‘[M]ere injury to a forum resident is not a 

sufficient connection to the forum,’” but instead “‘an 

injury is jurisdictionally relevant only insofar as it 

shows that the defendant has formed a contact with the 

forum State.’” 

Here, celebrity contended that broadcasters: (1) 

“‘directed a tort’ at [celebrity] in Texas;” (2) 

“broadcast allegedly defamatory statements in Texas;” 

(3) “knew the statements would be broadcast in 

Texas;” and (4) “intentionally targeted Texas through 

those broadcasts.” The Court held that “the evidence of 

the first three contentions does not establish purposeful 

availment, but the evidence of the fourth one does.” 

The contention that broadcasters “directed a tort” 

at a Texas resident by directing defamatory statements 

at a plaintiff who lives in and suffered injuries in Texas 

was insufficient to establish specific jurisdiction. 

“There is a subtle yet crucial difference between 

directing a tort at an individual who happens to live in 

a particular state and directing a tort at that state.” 

“Under Keeton, Calder, Walden, and Michiana, the 

fact that the plaintiff lives and was injured in the forum 

state is not irrelevant to the jurisdictional inquiry, but it 

is relevant only to the extent that the forum state was 

‘the focus of the activities of the defendant.’” 

The contention that broadcasters’ “broadcasts, 

though originating in Mexico, reached Texas residents 

through their television sets in their Texas homes” was 

also insufficient to establish personal jurisdiction. 

Unlike the magazines distributed in the forum state in 

Keeton and Calder, over-the-air broadcast signals that 

happen to reach the forum state are not, by themselves, 

evidence of contacts that are “‘purposeful rather than 

random, fortuitous, or attenuated.’” 

The contention that broadcasters “knew their 

broadcasts would reach Texas homes” was likewise 

insufficient. As in “stream-of-commerce” cases “a 

broadcaster’s mere knowledge that its programs will be 

received in another jurisdiction is insufficient to 

establish that the broadcaster purposefully availed 

itself of the benefits of conducting activities in that 

jurisdiction. Instead, evidence of ‘additional conduct’ 

must establish that the broadcaster had ‘an intent or 

purpose to serve the market in the forum State.’” 

However, there was evidence that broadcasters 

intentionally targeted Texas with their broadcasts. This 

evidence did not come from Calder’s “subject-and-

sources” test, because there was no evidence that the 

broadcast was based on Texas sources and the 

broadcast concerned celebrity’s activities outside 

Texas. However, the “subject-and-sources” test is not 
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the only “method of proving that a defamation 

defendant targeted the forum state, and it need not be 

met when evidence otherwise establishes that the 

defendant’s statement was ‘aimed at or directed to’ the 

state.” 

Here, while the mere fact that the broadcast 

signals reached into Texas was insufficient, celebrity 

submitted evidence that broadcasters “made substantial 

and successful efforts to benefit from the fact that the 

signals travel into Texas.” There was evidence that 

broadcasters “actually physically ‘entered into’ Texas 

to produce and promote their broadcasts”: one opened 

a business office and production studio in Texas, 

another sent an employee to expand broadcasts in 

Texas through cable distribution, and their anchor (also 

a defendant) traveled to Texas to promote her books 

about the program on which the defamatory statements 

were aired. There was evidence that broadcasters 

“derived substantial revenue and other benefits by 

selling advertising time to Texas businesses.” Finally, 

there was evidence that broadcasters “made substantial 

and successful efforts to distribute their programs and 

increase their popularity in Texas.” 

Thus, “the evidence supports the trial court’s 

finding that through their broadcasts, [broadcasters] 

purposefully availed themselves of the benefits of 

conducting activities in Texas, such that they ‘could 

reasonably anticipate being hauled into court there.’” 

Purposeful availment only supports specific 

jurisdiction over a claim that “arises from or is related 

to [the defendants’] purposeful activities in the state,’” 

meaning that there must be “a ‘substantial connection 

between those contacts and the operative facts of the 

litigation.’” This test does not require a “‘but for’” 

cause or “‘proximate cause’” between the contacts and 

the liability. “Instead, we consider what the claim is 

‘principally concerned with,’ whether the contacts will 

be ‘the focus of the trial’ and ‘consume most if not all 

of the litigation’s attention,’ and whether the contacts 

are ‘related to the operative facts of the claim.”’ Here, 

celebrity’s claims “arise directly out of” the broadcasts 

that were the subject of broadcasters’ purposeful 

availment. 

“Even when a nonresident has established 

minimum contacts with a state, due process permits the 

state to assert jurisdiction over the nonresident only if 

doing so comports with ‘traditional notions of fair play 

and substantial justice.’” However, “rarely will the 

exercise of jurisdiction over the nonresident not 

comport with traditional notions of fair play and 

substantial justice” where purposeful availment has 

been established. 

The facts considered to evaluate “the fairness and 

justness of exercising jurisdiction over a nonresident 

defendant” are “(1) the burden on the defendant; (2) 

the interests of the forum in adjudicating the dispute; 

(3) the plaintiff’s interest in obtaining convenient and 

effective relief; (4) the international judicial system’s 

interest in obtaining the most efficient resolution of 

controversies; [] (5) the shared interest of the several 

nations in furthering fundamental substantive social 

policies; . . . (6) ‘the unique burdens placed upon the 

defendant who must defend itself in a foreign legal 

system;’ (7) the state’s regulatory interests; and (8) ‘the 

procedural and substantive policies of other nations 

whose interests are affected as well as the federal 

government’s interest in its foreign relations policies.’” 

“‘To defeat jurisdiction, [the defendant] must present 

‘a compelling case that the presence of some 

consideration would render jurisdiction 

unreasonable.’’” 

Here, the Court rejected broadcaster’s argument 

Texas “lacks a constitutionally sufficient interest in 

providing a forum for the adjudication” of a suit “by 

Mexican citizens ‘against other Mexican citizens of 

Mexican news broadcasts about Mexican activities.’” 

“Fundamentally, ‘[a] state has an especial interest in 

exercising judicial jurisdiction over those who commit 

torts within its territory,’ and we have never 

conditioned that interest on the plaintiff’s status as a 

Texas ‘citizen,’ as opposed to a Texas ‘resident.’” 

 

5. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Footnote 12: The “judicial-proceedings 

privilege . . . insulates ‘[c]ommunications in the due 

course of a judicial proceeding’ or in ‘serious 

contemplation’ of such a proceeding from defamation 

claims. The privilege is not limited to attorneys. . . .” 

 

6. Shell Oil Company v. Writt, 464 S.W.3d 650 (Tex. 

2015) 

 

 Department of Justice investigated a violation of 

the Foreign Corrupt Practices Act after one of Shell’s 

vendors was found guilty. Shell conducted an internal 

investigation and reported improprieties by an 

employee to the DOJ. After Shell fired him, he sued for 

wrongful termination and defamation. Regarding the 

latter, the Supreme Court ruled that “the providing of a 

report regarding possible criminal activity to a 

government agency was an absolutely privileged 

communication [rather than] a conditionally privileged 
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one.”  

 “Texas recognizes two classes of privileges 

applicable to defamation suits: absolute privilege and 

conditional or qualified privilege.” “‘An absolute 

privilege is . . . [like] an immunity because it is based 

on the . . . status of the actor. . . . Such immunity 

. . . involve[s] the administration of the functions of the 

branches of government, such as statements made 

during legislative and judicial proceedings. . . .’” 

Conditional privileges “‘are true privileges because 

they arise out of the occasion upon which the false 

statement is published.’” 

 A “‘witness is absolutely privileged to publish 

defamatory matter concerning another in comm-

unications preliminary to a proposed judicial 

proceeding or as part of a judicial proceeding in which 

he is testifying, if it has some relation to the 

proceeding.’” An “absolute privilege applies to 

communications by potential parties in criminal 

prosecutions.” 

 “‘As to communications preliminary to a 

proposed judicial proceeding, the rule . . . applies only 

when the communication has some relation to a 

proceeding that is actually contemplated in good faith 

and under serious consideration by the witness or a 

possible party to the proceeding.’” “The fact that a 

formal proceeding does not eventually occur will not 

cause a communication to lose its absolutely privileged 

status; however, it remains that the possibility of a 

proceeding must have been a serious consideration at 

the time the communication was made.” 

 “While abuse of the absolute privilege is possible, 

it is limited because the speaker will generally still be 

subject to the risk of criminal prosecution for perjury 

or obstruction of justice.” 

 A communication is conditionally privileged “if 

the circumstances induce a correct or reasonable belief 

that (a) there is information that affects a sufficiently 

important public interest, and (b) the public interest 

requires the communication of the defamatory matter 

to a public officer or a private citizen who is authorized 

or privileged to take action if the defamatory matter is 

true.” However, the “privilege is lost if abused, such as 

when the statement is made with malice and with 

knowledge of its falsity.” 

 Because Shell was a target of a DOJ investigation, 

and it had leverage with the “somewhat draconian 

penalties” of the FCPA, Shell was “compelled” to 

investigate and “report its findings to the DOJ.” When it 

did so, “Shell acted with serious contemplation of the 

possibility that it might be prosecuted.” 

Thus, “Shell’s statements were made preliminary 

to a proposed judicial proceeding and were absolutely 

privileged.” 

 

7. Andrews County, Texas v. Sierra Club, 463 S.W.3d 

867 (Tex. 2015) 

 

“When a plaintiff’s claim implicates a defendant’s 

valid exercise of First Amendment rights, [Chapter 27] 

allows the defendant to move for dismissal. To defeat 

the defendant’s dismissal motion, a plaintiff must 

‘establish[] by clear and specific evidence a prima 

facie case for each essential element of the claim in 

question.’ . . . [T]he phrase ‘clear and specific 

evidence’ neither imposes a heightened evidentiary 

burden nor categorically rejects the use of 

circumstantial evidence when determining the 

plaintiff’s prima-facie-case burden under the Act.” 

Following In re Steven Lipsky, 460 S.W.3d 579 

(Tex. 2015), and because the court of appeals applied a 

different standard, the Supreme Court remanded the 

case. 

 

8. Lippincott v. Whisenhunt, 462 S.W.3d 507 (Tex. 

2015) 

 

 Nurse sued medical administrators for defamation 

after they sent emails indicating he had unprofessional 

conduct. Administrators moved to dismiss under 

Chapter 27. The issue was whether the defamatory 

communications related to a matter of public concern, 

thereby triggering Chapter 27. The Supreme Court 

ruled that Chapter 27 applies “to communications 

involving a public subject—not [merely] 

communications in public form.” 

 Under Chapter 27, “a defendant may move to 

dismiss a claim involving the exercise of the right to 

free speech upon a showing that the communication 

was made in connection with a matter of public 

concern.” 

“We are . . . mindful that the Legislature has 

directed us to construe this Act ‘liberally to effectuate 

its purpose and intent fully.’” 

“To assert a motion to dismiss . . . , the defendant 

must show ‘by a preponderance of the evidence that 

the . . . [suit] is in response to the party’s exercise 

of . . . the right of free speech.’ The statute broadly 

defines . . . [this] as ‘a communication made in 

connection with a matter of public concern.’ Under this 

definition, the right of free speech has two 

components: (1) the exercise must be made in a 

communication and (2) the communication must be 

made in connection with a matter of public concern.” 
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 “This statute defines ‘communication’ to include 

any form . . . regardless of whether the communication 

takes a public or private form. The plain language of 

the statute imposes no requirement that the form of the 

communication be public. . . . In the absence of such 

limiting language, we must presume that the 

Legislature broadly included both public and private 

communication.” 

 The “provision of medical services by a health 

care professional constitutes a matter of public 

concern.” Thus, defendants showed Chapter 27 applies. 

 

9. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27, the Texas Citizens 

Participation Act. Providing its first analysis of 

Chapter 27, the Supreme Court ruled that 

circumstantial evidence can be used to provide clear 

and specific evidence of a prima facie case, and that, as 

to the landowner, plaintiff had met that standard. 

“The Texas Citizens Participation Act (TCPA) 

protects citizens who petition or speak on matters of 

public concern from retaliatory lawsuits that seek to 

intimidate or silence them. The protection consists of a 

special motion for an expedited consideration of any 

suit that appears to stifle the defendant’s 

communication on a matter of public concern. In 

reviewing that motion, the trial court is directed to 

dismiss the suit unless ‘clear and specific evidence’ 

establishes the plaintiffs’ ‘prima facie case.’” 

 Footnote 2: “The Legislature has . . . clarified that 

an interlocutory appeal is permitted from any 

interlocutory order denying a motion to dismiss under 

the TCPA. . . . [A]n interlocutory appeal is clearly the 

appropriate remedy going forward. . . .” 

“A two-step process is initiated by motion of a 

defendant who believes that the lawsuit responds to the 

defendant’s valid exercise of First Amendment rights. 

Under the first step, the burden is initially on the 

defendant movant to show ‘by a preponderance of the 

evidence’ that the plaintiff’s claim ‘is based on, relates 

to, or is in response to the [movant’s] exercise of: (1) 

the right of free speech; (2) the right to petition; or (3) 

the right of association.’ If the movant . . . [shows this], 

the second step shifts the burden to the plaintiff to 

‘establish[] by clear and specific evidence a prima 

facie case for each essential element of the claim in 

question.’” 

 When ruling on the motion to dismiss, “the court 

is to consider the pleadings and any supporting and 

opposing affidavits. Moreover, the motion to dismiss 

ordinarily suspends discovery, . . . although the statute 

leaves the possibility for a court to order limited 

discovery for ‘good cause’ as it relates to the motion 

itself. . . . Within defined time limits, the court must 

then rule on the motion and must dismiss the plaintiff’s 

claim if the defendant’s constitutional rights are 

implicated and the plaintiff has not met the required 

showing of a prima facie case.” 

 “[N]either the Act nor the common law provides a 

definition for ‘clear and specific evidence.’” And, 

“[c]lear and specific evidence is not a recognized 

evidentiary standard.” “The words ‘clear’ and 

‘specific’ in the context of this statute have been 

interpreted respectively to mean, for the former, 

‘‘unambiguous,’ ‘sure,’ or ‘free from doubt’’ and, for 

the latter, ‘‘explicit’ or ‘relating to a particular named 

thing.’’” It “thus describes the clarity and detail 

required to avoid dismissal.” 

 Usually, “‘intent to defraud is not susceptible to 

direct proof [and] invariably must be proven by 

circumstantial evidence.’” Circumstantial evidence is 

indirect evidence and “is admissible unless the 

connection between the fact and the inference is too 

weak. . . .” 

 “Some civil claims, including some defamation 

claims, elevate the evidentiary standard to require 

proof by clear and-convincing evidence. This standard 

requires that the strength of the plaintiff’s proof 

produces in the mind of the trier of fact a firm belief or 

conviction as to the truth of the allegations.” 

 In “a defamation case, . . . claims involving an 

element of a defendant’s state of mind ‘must usually [] 

be proved by circumstantial evidence.’” 

 A “‘prima facie case’ . . . refers to evidence 

sufficient as a matter of law to establish a given fact if 

it is not rebutted or contradicted. It is the ‘minimum 

quantum of evidence necessary to support a rational 

inference that the allegation of fact is true.’” 

 Ordinarily, the rules of procedure only require 

“notice pleadings.” But “[f]air notice of a claim under 

our procedural rules thus may require something less 

than ‘clear and specific evidence’ of each essential 

element of the claim. Because the Act requires more, 

mere notice pleading . . . will not suffice.” 

 Under Chapter 27, “pleadings and evidence that 

establishes the facts of when, where, and what was 

said, the defamatory nature of the statements, and how 

they damaged the plaintiff should be sufficient to resist 

a TCPA motion to dismiss.” Chapter 27 “does not 
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impose an elevated evidentiary standard or 

categorically reject circumstantial evidence. In short, it 

does not impose a higher burden of proof than that 

required of the plaintiff at trial.” 

 Both defamation and business disparagement 

involve harm from the publication of false information, 

though they “serve different interests,” and a case may 

involve one or both. “Whereas ‘defamation actions 

chiefly serve to protect the personal reputation of an 

injured party, [] a business disparagement claim 

protects economic interests.’ Business disparagement 

or ‘injurious falsehood applies to derogatory 

publications about the plaintiff’s economic or 

commercial interests.’” 

 “‘To prevail on a business disparagement claim, a 

plaintiff must establish that (1) the defendant published 

false and disparaging information about it, (2) with 

malice, (3) without privilege, (4) that resulted in 

special damages to the plaintiff.’” Footnote 11: 

“Special damages are synonymous with economic 

damages and are distinguishable from general 

damages. General damages are recoverable under a 

defamation claim for non-economic losses, such as loss 

of reputation and mental anguish.” 

 Here, plaintiff offered an affidavit on damages 

that said it suffered various categories of losses and 

was damaged in excess of $3M. The “affidavit is 

conclusory and therefore insufficient to satisfy the 

TCPA’s requirement of ‘clear and specific 

evidence. . . .’ Bare, baseless opinions do not create 

fact questions, and neither are they a sufficient 

substitute for the clear and specific evidence. . . .” 

“Opinions must be based on demonstrable facts and a 

reasoned basis.” The affidavit was insufficient to prove 

special damages. 

 “Corporations and other business entities have 

reputations that can be libeled apart from the 

businesses they own, and such entities can prosecute an 

action for defamation in their own names.” They “may 

also assert additional or alternative claims for 

defamation to recover non-economic general 

damages. . . .” 

 “Defamation’s elements include (1) the 

publication of a false statement of fact to a third party, 

(2) that was defamatory concerning the plaintiff, (3) 

with the requisite degree of fault, and (4) damages, in 

some cases. The status of the person allegedly defamed 

determines the requisite degree of fault. A private 

individual need[s] only prove negligence, whereas a 

public figure or official must prove actual malice. 

‘Actual malice’ in this context means that the 

statement was made with knowledge of its falsity or 

with reckless disregard for its truth. Finally, the 

plaintiff must plead and prove damages, unless the 

defamatory statements are defamatory per se.” 

“Defamation per se refers to statements that are so 

obviously harmful that general damages may be 

presumed. General damages include non-economic 

losses, such as loss of reputation and mental anguish. 

Special damages, on the other hand, are never 

presumed as they represent specific economic losses 

that must be proven. And even though Texas law 

presumes general damages when the defamation is per 

se, it does not ‘presume any particular amount of 

damages beyond nominal damages. Any award of 

general damages that exceeds a nominal sum is thus 

reviewed for evidentiary support.” 

 “‘It is well settled that the meaning of a 

publication, and thus whether it is false and 

defamatory, depends on a reasonable person’s 

perception of the entirety of a publication and not 

merely on individual statements.’” The statements 

in this case were not presented as opinion, “but were 

‘sufficiently factual to be susceptible of being proved 

true or false.’” 

If statements are defamatory per se, then special 

damages are irrelevant to a motion to dismiss under 

Chapter 27. “Defamation per se refers to statements 

that are so obviously harmful that general damages, 

such as mental anguish and loss of reputation, are 

presumed. Defamation per quod is defamation that is 

not actionable per se. . . . Accusing someone of a 

crime, of having a foul or loathsome disease, or of 

engaging in serious sexual misconduct are examples of 

defamation per se. Remarks that adversely reflect on a 

person’s fitness to conduct his or her business or trade 

are also deemed defamatory per se. And whether a 

statement qualifies as defamation per se is generally a 

question of law.” Here, defendant’s accusations about 

plaintiff’s operations were defamatory per se. 

The evidence failed to establish a prima facie case 

against landowner’s wife or the consultant. 

 

JJ. Engineers and Licensed or Registered 

Professionals 

 

No cases to report. 

 

KK. Consumer Law, DTPA, and Antitrust 

 

1. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 
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who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“The Attorney General and the Board may 

enforce this prohibition [in setting hours of 

optometrists] by a suit for injunctive relief, a civil 

penalty not to exceed $1,000 per day, and attorney 

fees. A person injured by a violation ‘is entitled to’ the 

same relief as well as damages. A violation is also 

actionable under the Texas Deceptive Trade Practices-

Consumer Protection Act. . . .” 

 

2. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

Standing “to pursue an antitrust suit exists only if 

a plaintiff shows (1) injury in-fact, an injury to the 

plaintiff proximately caused by the defendant’s 

conduct; (2) antitrust injury; and (3) proper plaintiff 

status, which assures that other parties are not better 

situated to bring suit.” 

 “Claims of improper restraint of trade require a 

plaintiff to ‘plead . . . a reduction of competition in the 

market in general and not mere injury to their own 

positions as competitors in the market.’ However, it is 

also well established that . . . ‘a defense based upon a 

claim that only one small firm, not competition itself, 

had suffered injury,’ is forbidden.” 

 “A successful claim of monopoly requires proof 

of ‘(1) the possession of monopoly power in the 

relevant market and (2) the willful acquisition or 

maintenance of that power as distinguished from 

growth or development as a consequence of a superior 

product, business acumen, or historic accident.’ ‘The 

term ‘relevant market’ encompasses notions of 

geography as well as product use, quality, and 

description. The geographic market extends to the 

‘area of effective competition’ . . . where buyers can 

turn for alternate sources of supply.’ Demonstrating 

attempted monopolization requires proof ‘(1) that the 

defendant has engaged in predatory or anticompetitive 

conduct with (2) a specific intent to monopolize and 

(3) a dangerous probability of achieving monopoly 

power.’” Footnote 126: Defining the relevant market is 

a jury question. 

 The opinion contained additional analysis relevant 

to antitrust actions. 

 

3. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a  

counterclaim for declaratory judgment, and requested  

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 
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nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

Homeowners argued that the attorney’s fee award 

was part of the “extension of credit” covered by the 

note and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that 

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 

hide behind the nonrecourse status of their home-

equity loan.” 

 

LL. Banking, Commercial Paper, and Lender 

Liability 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

Borrower “sent a usury demand letter to [lenders, 

and their] . . . attorneys  responded with a usury cure 

letter and amended [lenders’] answer [in usury suit] to 

include the affirmative defense of usury cure and bona 

fide error. See TEX. FIN. CODE §§ 305.006(c), .101, 

.103.” 

Footnote 3: “‘Generically, a Ponzi scheme is a 

phony investment plan in which monies paid by later 

investors are used to pay artificially high returns to the 

initial investors, with the goal of attracting more 

investors.’” 

 

2. Linegar v DLA Piper LLP (US), 495 S.W.3d 276 

(Tex. 2016) 

 

 The “debt was subject to challenge under section 

547 of the Bankruptcy Code, at least in part because 

[entity’s] security interest was not perfected until after 

[subsequent lawyer] discovered the [failure to file a 

UCC-1] in June 2008.” 

3. Bank of America, N.A. v. Eisenhauer, 474 S.W.3d 

264 (Tex. 2015) 

 

Husband and wife had a CD at bank, with a right 

of survivorship and with a “payable-on-death” 

provision so that it would not pass through the 

survivor’s estate. After husband died, bank wrongly 

transferred the money to the “payable-on-death” 

beneficiary before wife died less than a year later. The 

Supreme Court affirmed the jury’s finding that wife’s 

estate “suffered no damages.” 

Here, the wife suffered no injury. She “might have 

suffered injury had she . . . attempted to withdraw 

funds from the account during her lifetime and for her 

own use, and was unable to access them because of the 

premature distribution. . . . But there was no evidence 

of such an attempted withdrawal of funds.” Her estate 

received what was intended “from the account: 

nothing.” The argument that the bank violated the 

deposit agreement “conflates breach and damages.” 

 

4. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. The issue was whether TEX. PROP. CODE § 

51.003 applied to the computation of a deficiency, and 

if so, how the market value was to be determined. The 

Supreme Court ruled that § 51.003 applied. And, it 

altered the historic fair market value determination. 

Altering the “the mortgagor-mortgagee 

relationship,” § 51.003 “provides that when realty is 

foreclosed on pursuant to a contract lien and the 

foreclosure sales price is less than the debt secured, a 

suit brought against the borrower . . . is a suit for a 

deficiency judgment. The borrower . . . may 

request . . . the trial court [to find] . . . the fair market 

value of the realty as of the date of the foreclosure sale. 

If the . . . fair market value . . . [exceeds] the 

foreclosure sales price, then the borrower is entitled to 

an offset against the deficiency in the amount of the 

excess. . . .” 

 When a borrower is sued for a deficiency, the suit 

must be brought within two years of the foreclosure 

and is governed by § 51.003. The calculation of the 

deficiency is determined by §§ 51.003(b) and 

51.003(c); the former allows the trial court to 

determine the fair market value, and the latter 

“prescribes how the amount of the deficiency judgment 

is to be determined.” 

Here, “the statute enumerates categories of 
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evidence and clearly specifies that they may be 

considered by trial courts in determining fair market 

value.” The “historic measure of fair market 

value . . . is ‘the price the property will bring when 

offered for sale by one who desires to sell, but is not 

obliged to sell, and is bought by one who desires to 

buy, but is under no necessity of buying.’” But, 

§ 51.003 provides, “Competent evidence of value may 

include, but is not limited to, the following: (1) expert 

opinion testimony; (2) comparable sales; (3) 

anticipated marketing time and holding costs; (4) cost 

of sale; and (5) the necessity and amount of any 

discount to be applied to the future sales price. . . .” 

Thus, the statute allows the court to consider the sales 

price the mortgagee receives when it later sells the 

property.  

To require proof of comparable conditions 

between the foreclosure and later sale, would be to add 

words to the statute. 

Therefore, the enumerated factors in § 51.003(b) 

will support a fair market value finding under the 

statute even though that type of evidence might not 

otherwise be competent in the common or historical 

fair market value construct.” 

 “An offset under § 51.003 operates as an 

affirmative defense to a deficiency 

claim. . . . Borrowers are entitled to an offset only if 

they request, prove, and obtain a finding of the 

property’s § 51.003 fair market value as of the date of 

the foreclosure sale and that value exceeds the 

foreclosure sales price.” 

 The statute permits consideration of the lender’s 

“actual holding costs and costs of sale.” 

 

5. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan,  

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 

nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

Homeowners argued that the attorney’s fee award was 

part of the “extension of credit” covered by the note 

and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that  

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 

hide behind the nonrecourse status of their home-
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equity loan.” 

 

MM. Family Law, Juveniles, Indigents 

 

1. In re Steven C. Phillips, 496 S.W.3d 769 (Tex. 

2016) 

 

Suit for compensation of a father who was 

wrongly incarcerated. The Supreme Court ruled that 

the Comptroller’s duty to determine the compensation 

owed under the Tim Cole Act is “exclusive, 

ministerial, and subject to review.” He is not bound by 

a default judgment taken enforce a foreign judgment. 

But, his determination is subject to judicial review. 

The Comptroller determines the eligibility of the 

claimant and the amount of compensation under the 

Act. “The Comptroller’s authority is to determine, not 

child support arrearages as between parents, but 

‘compensation for child support . . . arrearages.’ The 

arrearage is what one parent owes the other; 

compensation is what the State (and taxpayers) owe the 

claimant. Compensation is to be based on arrearages, 

but the amount is to be determined by the Comptroller, 

not the court.” 

Analyzing Arkansas law, the Court “conclude[s] 

that the interest on all [father’s] arrearages is 10 

percent.” And it is “simple” rather than compounded. 

The arrearages are not barred by limitations. “As 

of 2009, Texas did not have a statute of limitations for 

bringing an action to collect child support arrears.” 

“The Comptroller [had] erred in refusing compensation 

for interest that accrued during [father’s] incarceration 

on pre-incarceration arrearages, but did not err in 

excluding interest that accrued post-incarceration.” 

 

2. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

In a suit to terminate the parent-child relationship, 

the trial court granted an appointed attorney’s motion 

to withdraw during an appeal after a second trial. The 

Supreme Court ruled that there was no abuse of 

discretion in granting that motion, and that mother was 

entitled to appointed counsel on appeal. 

“Section 107.013(a) of the Texas Family Code 

provides that ‘[i]n a suit filed by a governmental 

entity . . . in which termination of the parent-child 

relationship . . . is requested, the court shall appoint an 

attorney ad litem to represent the interests of . . . an 

indigent parent  . . . .’ The issue: . . .  whether this right 

to appointed counsel extends to proceedings in this 

Court, including the filing of a petition for review. We 

hold that it does. . . .” 

Under TEX. FAM. CODE § 107.013(e), once a 

parent is found indigent, he is presumed indigent for 

the remainder of the case, “absent changed 

circumstances.” 

The provisions of the Family Code “establish[es] 

the right of an indigent parent to appointed counsel in 

the trial court and court of appeals.” Since “the right to 

counsel is as important in petitioning this Court for 

review . . . as in appealing to the court of appeals,” the 

“right to counsel under [TEX. FAM. CODE §] 

107.013(a)(1) through the exhaustion of appeals under 

[TEX. FAM. CODE §] 107.016(2)(B) includes all 

proceedings in this Court. . . . Once appointed by the 

trial court, counsel should be permitted to withdraw 

only for good cause and on appropriate terms and 

conditions. Mere dissatisfaction of counsel or client 

with each other is not good cause. Nor is counsel’s 

belief that the client has no grounds to seek further 

review from the court of appeals’ decision. Counsel’s 

obligation to the client may still be satisfied by filing 

an appellate brief meeting the standards set in Anders 

v. California, and its progeny. . . . [A]n Anders motion 

to withdraw brought in the court of appeals, in the 

absence of additional grounds for withdrawal, may be 

premature.  Courts have a duty to see that withdrawal 

of counsel will not result in foreseeable prejudice to the 

client. If a court of appeals allows an attorney to 

withdraw, it must provide for the appointment of new 

counsel to pursue a petition for review.” 

A lawyer’s  motion to withdraw may be decided 

by the court of appeals, or the court may “refer the 

motion to the trial court for evidence and a hearing. An 

appellate court must ordinarily refer the matter of 

appointment of replacement counsel to the trial court.” 

 

3. In the Interest of M.N., V.W., and Z.W., Children, 

___ S.W.3d ___ (Tex. 2016)(4/1/16) 

 

In suit to terminate parental rights, father’s lawyer 

withdrew while the case was on appeal and filed an 

Anders brief. Following the contemporaneously 

decided In re P.M. (see below), the Supreme Court 

abated and “refer[ed] this case to the trial court for the 

appointment of counsel.” 

 

4. In re J.R., a Child, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

In suit to terminate parental rights, father’s lawyer 

withdrew while the case was on appeal and filed an 

Anders brief. Following the contemporaneously 
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decided In re P.M. (see below), the Supreme Court 

abated and “refer[ed] this case to the trial court for the 

appointment of counsel.” 

 

5. C.S.F. v. Texas Department of Family and 

Protective Services, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

Parent appealed a termination of his rights, and 

untimely filed papers with the Supreme Court pro se, 

including an indigence affidavit. The Supreme Court 

abated the suit and directed the trial court to appoint 

counsel. 

Following the contemporaneously decided In re 

P.M. (see below), the Court ruled that “in government-

initiated parental rights termination proceedings, the 

statutory right of indigent parents to counsel endures 

until all appeals are exhausted, including appellate 

proceedings in this Court.” 

The Court has held that the “statutory right to 

counsel in parental-rights termination cases included, 

as a matter of due process, the right to effective 

counsel. And we have extended this holding to 

effective assistance of counsel in pursuing an appeal; 

procedural requirements, in some cases, may have to 

yield to constitutional guarantees of due 

process. . . .  Not every failure to preserve error or take 

timely action, however, will rise to level of ineffective 

assistance of counsel.” 

 

6. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

  

Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decree allocated costs to “‘the party who incurred 

them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that the 

TEX. CIV. PRAC. & REM. CODE § 65.023(b) deprived 

the civil district court of jurisdiction and that litigants 

had an adequate remedy at law, precluding injunctive 

relief. 

TEX. CIV. PRAC. & REM. CODE § 65.023(b), which 

dates to 1846, “provides that ‘[a] writ of injunction 

granted to stay proceedings in a suit or execution on a 

judgment must be tried in the court in which the suit is 

pending or the judgment was rendered.’” “The 

purposes of the statute . . . are ‘to protect the judgments 

and processes of one court from interference by 

another by direct attack’ and to ‘prevent[] a defeated 

party from proceeding from one court to another, after 

his defeat, or in the hope of avoiding defeat, in an 

attempt to relitigate the case.’” Thus, the “‘test of 

jurisdiction in such cases is whether the relief sought 

may be granted independently of the judgment or its 

mandate sought to be enjoined.’” 

Here, the civil district court’s injunction met that 

test, because it did not disturb the judgments of the 

family district courts. “[T]he family courts here did not 

order costs,” but “merely la[id] out the division of any 

costs, not an amount to be charged.” Nor could they 

“order costs despite an affidavit of inability to pay,” 

which would “fl[y] in the face of our Constitution and 

case law.” TEX. R. CIV. P. 145 “is but one 

manifestation of the open courts guarantee that ‘every 

person . . . shall have remedy by due course of law.’” 

“It is an abuse of discretion for any judge, including a 

family law judge, to order costs in spite of an 

uncontested affidavit of indigence.” 

In holding that TEX. CIV. PRAC. & REM. CODE § 

65.023(b) did not apply, the Supreme Court overruled 

Evans v. Pringle, 643 S.W.2d 116 (Tex. 1982) (per 

curiam), which held that a civil district court lacked 

jurisdiction to enjoin the sheriff from enforcing writs 

of execution against bond sureties to collect post-

judgment interest on a bond forfeiture judgment issued 

by a criminal district court. “Evans did not” correctly 

interpret the statute, and the sureties in that case 

“should [not] have been required to return to the court 

that issued the processes giving rise to their objections 

to post-judgment interest.” “Evans must therefore be 

overruled.” 

Having establishes that the civil district court had 

jurisdiction, the Supreme Court turned to the merits of 

the injunction and rejected the district clerk’s argument 

that litigants could have filed a motion to retax costs 

and thus had an adequate remedy at law. “Generally, 

the existence of an adequate remedy at law will bar 

equitable relief. However, if an otherwise complete and 

adequate remedy at law will lead to a multiplicity of 

suits, ‘that very fact prevents it from being complete 

and adequate.’ ‘[T]he unlawful acts of public officials’ 
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are prime candidates for injunctions ‘when [those acts] 

could cause irreparable injury or when such remedy is 

necessary to prevent a multiplicity of suits.’” 

“A motion to retax costs confronts the correctness 

of the clerk’s ministerial calculations,” and is properly 

used to correct such “fact-specific errors” as 

“miscalculating the cost of an item or billing an item 

that is not statutorily taxable,” “made in individual 

cases that require a similarly individual approach to 

redress.” 

Here, by contrast, litigants are “complaining 

of . . . a systematic policy that contravenes the law,” 

and “[i]t would be wasteful to force each individual 

[litigant] to file a motion to retax costs when a single 

injunction will do.” 

Also, the injunction, which enjoined the district 

clerk not just “from billing costs to the named parties, 

but to all litigants who qualify as indigent,” was not 

overbroad. “An injunction must be broad enough to 

‘prevent repetition of the evil sought to be stopped.’” 

“When a policy or procedure is challenged as being in 

conflict with state law, any injunction that issues will 

necessarily affect individuals beyond the named 

parties.” The injunction was not overbroad, because it 

“tracks the language of Rule 145” and “does not 

restrain the District Clerk from any lawful activity.” 

Finally, injunction, rather than mandamus, was 

the appropriate remedy. “When the purpose of the suit 

is to compel action, then mandamus is proper; 

conversely, when the purpose is to restrain action or 

threatened action, then an injunction is proper.” Here, 

because “the true relief lies in enjoining the District 

Clerk from continuing his policy” of collecting costs 

from indigent litigants, injunction was proper. 

 

7. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

 The Texas “constitution unambiguously provides 

that ‘[m]arriage in this state shall consist only of the 

union of one man and one woman.’” TEX. CONST. art. 

I, § 32(a).” Federal and state law did not require Texas 

to recognize same-sex marriages. 

“As a sovereign entity, the State has an intrinsic 

right to enact, interpret, and enforce its own 

laws. . . . [A]ll three branches of government inhere 

within the states’ ‘nature as sovereigns’[]. This is 

particularly true with respect to law regarding the 

family. . . .” 

The “same constitutional principles that reserve 

each state’s right to govern marriage also constrain the 

judiciary by limiting our reach to the adjudication of 

live controversies brought by parties with standing to 

appear before the courts.” 

 

8. In re the Office of the Attorney General of Texas, 

456 S.W.3d 153 (Tex. 2015) 

 

 Suit to establish paternity and compel child 

support. The trial court ordered the OAG to remove the 

“family violence indicator” from father’s file. The 

Supreme Court ruled that “the trial court lacked 

authority to order OAG to remove the [family violence] 

indicator from its files.” 

 “Ordinarily, a final order must include each 

party’s social security and driver’s license numbers, 

current residence and mailing addresses, home and 

work telephone numbers, and the name and address of 

any employers. However, a trial court may, after notice 

and a hearing, order this information withheld. . . .” 

 “Federal law requires states participating in the 

federal child support enforcement program to maintain 

a ‘family violence indicator. . . .’” A federal regulation 

“requires . . . states to furnish ‘information which 

would necessitate adding or removing a Family 

Violence indicator.’” Thus, the “OAG must collect, 

store, and maintain [federally] required information, 

which includes the family violence indicator.” 

 The trial court has “discretion to consider family 

violence . . . but these statutes fall short of authorizing 

the trial court to order removal of the indicator. The 

Family Code authorizes the trial court to decide 

whether to disclose protected information once a case 

has been designated with the indicator, but the 

authority to assign the indicator to a case rests with 

OAG.” A “trial court may issue ‘any other order’ only 

to protect the parties likely to be harmed by disclosure 

of protected information.” 

 The OAG does not “argue that assigning the 

indicator to a case within its internal files serves as a 

determination that a nondisclosure order is warranted.” 

 

NN. Prisoners’ Cases and Criminal Law 

 

1. Brown v. Jones, 494 S.W.3d 727 (Tex. 2016) 

 

 Prisoner appealed dismissal of suit to the court of 

appeals, which itself dismissed his case. Prisoner had 

“failed to file an affidavit or declaration ‘relating to 
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previous filings’ as required by Texas Civil Practice 

and Remedies Code chapter 14.” That chapter requires 

an “‘inmate who files an affidavit or unsworn 

declaration of inability to pay costs’ to file both a 

declaration of previous filings and a certified copy of 

the inmate’s trust account statement reflecting activity 

in at least the prior six months.” The Supreme Court 

reversed. The “court of appeals must give an inmate an 

opportunity to cure a section 14.004 filing defect in an 

appellate proceeding, through an amended filing, 

before the court can dismiss the appeal.” 

 

2. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. The Supreme Court ruled that they did not fail 

to exhaust administrative remedies by appealing to the 

Texas Commissioner of Education because the claims 

were based upon the constitution; it also ruled that the 

employee had qualified immunity. 

 Footnote 1: “The statute criminalizing 

contributing to truancy has been amended but remains 

in effect.” 

 It is a “crime for a ‘parent with criminal 

negligence’ to ‘fail[] to require the child to attend 

school as required by law,’ and the child is absent a 

certain number of days.” 

 The Fifth Circuit has repeatedly held “that there is 

“no Fourteenth Amendment ‘liberty interest’ or 

substantive due process right to be free from criminal 

prosecution unsupported by probable cause. . . .” 

 

3. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

Medical malpractice case related in part to 

improper handling of an autopsy. The Supreme Court 

observed that plaintiffs alleged violations of duties 

imposed by the Code of Criminal Procedure. 

 

4. In re Steven C. Phillips, 496 S.W.3d 769 (Tex. 

2016) 
 

After a father wrongly convicted and sentenced to 

prison was later determined to be actually innocent, he 

sought compensation under the Tim Cole Act. It 

included payment for child support obligations. Ex-

wife had obtained a divorce in Arkansas and, when she 

sought to register and enforce it in Texas, father 

defaulted. The Supreme Court ruled the Comptroller 

was not bound by the judgment, but his decision was 

subject to review. The “Comptroller’s authority to 

determine the compensation owed is exclusive, 

and . . . [he] is not bound by a court’s judgment in a 

child support enforcement proceeding. . . . [T]he 

Comptroller’s statutory duty is ministerial, and . . . the 

Comptroller’s determinations are in turn subject to 

review by this Court. . . .” The Court granted relief “to 

direct the Comptroller to correct legal errors in his 

determination. . . .” 

“The Tim Cole Act . . . provides compensation for 

the time a person is wrongfully imprisoned and for 

child support owed but not paid by the person, plus 

interest, while imprisoned. The Act states that ‘[t]he 

comptroller shall determine . . . the amount of 

compensation owed’.” 

“In 2001, the Legislature enacted Chapter 64 of 

the Texas Code of Criminal Procedure, allowing for 

the first time a convicted person to move for DNA 

testing of evidence that was unavailable when the 

person was tried.” 

The “Comptroller’s authority to determine 

compensation owed . . . is exclusive, ministerial, and 

subject to review.” Footnote 14: “We have jurisdiction 

over the petition.” 

The Comptroller determines the eligibility of the 

claimant and the amount of compensation. “The 

Comptroller’s authority is to determine, not child 

support arrearages as between parents, but 

‘compensation for child support . . . arrearages’. The 

arrearage is what one parent owes the other; 

compensation is what the State (and taxpayers) owe the 

claimant. Compensation is to be based on arrearages, 

but the amount is to be determined by the Comptroller, 

not the court.” 

At the default judgment, the state was not a party 

and its interest was not represented. The Comptroller is 

not bound by it. 

The Comptroller’s duty to determine the 

compensation owed is ministerial. “An officer’s duty is 

ministerial when the ‘law clearly spells out the duty to 

be performed by the official with sufficient certainty 

that nothing is left to the exercise of discretion.’ A 

mandamus action is a proper remedy to redress a 

failure to perform such a duty.” Even though the law 

being applied is from Arkansas, an “official ‘has no 

discretion or authority to misinterpret the law’ or the 

rules of arithmetic.” 

“The Comptroller’s authority to determine 

compensation owed . . . remains subject to review.” 

Analyzing Arkansas law, the Court “conclude[s] 

that the interest on all [father’s] arrearages is 10 
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percent.” And it is “simple” rather than compounded. 

The arrearages are not barred by limitations. “As 

of 2009, Texas did not have a statute of limitations for 

bringing an action to collect child support arrears.” 

“The Comptroller [had] erred in refusing compensation 

for interest that accrued during [father’s] incarceration 

on pre-incarceration arrearages, but did not err in 

excluding interest that accrued post-incarceration.” 

 

5. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

Footnote 14: Considering Anders v. California, 

the Court noted that, “in criminal appeals, the 

reviewing court must conduct an independent 

evaluation of the record to determine whether counsel 

is correct in determining that the appeal is frivolous.” 

Footnote 15: “In criminal cases, when new 

counsel is required, courts of appeals would abate the 

appeal and direct the trial court to appoint new 

counsel.” 

 

6. Ex Parte N.C., 486 S.W.3d 560 (Tex. 2016) 

 

In this appeal of an inmate’s expungement case, 

the inmate initially “failed to include two filings 

required by Chapter 14 of the Texas Civil Practice and 

Remedies Code.” The court of appeals dismissed the 

appeal and then denied a rehearing even though the 

inmate to cured the defect. Following the contem-

poraneous decision in McLean v. Livingston, 486 

S.W.3d 561 (Tex. 2016), “we hold that the court of 

appeals must give an inmate an opportunity to cure a 

Chapter 14 filing defect in an appellate proceeding, 

through an amended filing, before the court can 

dismiss the appeal.” 

 

7. McLean v. Livingston, 486 S.W.3d 561 (Tex. 

2016) 

 

Inmate’s suit was dismissed for want of 

jurisdiction. On appeal, he initially failed to file the 

required affidavits of inability to pay costs. The 

Supreme Court ruled that he must be afforded the 

opportunity to amend his appellate pleadings to cure 

this defect. 

TEX. CIV. PRAC. & REM. CODE, Ch. 14 governs an 

action brought by an appeal and it requires certain 

affidavits. The “inmate must make two required 

Chapter 14 filings: (1) a separate affidavit or 

declaration identifying prior actions filed pro se, and 

(2) a certified copy of the inmate’s trust account 

statement showing any account activity in at least the 

prior six months.” 

At the trial court, a dismissal with prejudice for 

failure to file the affidavits is inappropriate because the 

defect “may be corrected through an amended 

pleading.” Here, the Court ruled that “an inmate must 

be afforded the same opportunity to amend his 

appellate filings to cure Chapter 14 filing defects, prior 

to dismissal of the appeal.” 

An “appeal may not be dismissed for a formal 

procedural defect or irregularity in appellate procedure 

unless the party is provided a reasonable opportunity to 

correct the defect.” The appellate rules “disfavor[] 

disposing of appeals based upon harmless procedural 

defects.” 

The two filings under § 14.004 involve 

“procedural requirements that have no bearing on the 

underlying lawsuit.” The Court seeks to “safeguard[] 

inmates’ ‘access to the courts given their unique 

circumstances.’” Here, the inmate amended his notice 

of appeal “thereby correcting his defective filings.” 

 

8. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

 “The stated purpose of Miscellaneous Rule 11-

003 is ‘[t]o ensure that all appropriate state and federal 

courts, officials, and parties shall have an adequate 

opportunity to review and resolve legal and factual 

issues concerning an impending execution.’” 

 Footnote 39: “‘Counsel who fails to attach a 

sworn detailed explanation to an untimely filing or 

who fails to adequately justify the necessity for an 

untimely filing shall be sanctioned. Such sanctions 

include, but are not limited to (1) referral to the Chief 

Disciplinary Counsel of the State Bar of Texas; (2) 

contempt of court; (3) removal from the list of TEX. 

CODE CRIM. PROC. ART. 11.07L list of attorneys; (4) 

restitution of costs incurred by the opposing party; and 

(5) any other sanction allowed by law (see, e.g., TEX. 

R. CIV. P. 215.2).’” 

Here, the “Court of Criminal Appeals has not 

undertaken to determine what lawyers may practice 

before it. Rather, it has imposed a sanction for the 

violation of a rule that provides for such a sanction. 
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This in no way threatens our authority to regulate the 

Texas bar.” 

 

9. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 In a defamation case, the Supreme Court 

considered various burdens of proof. “The applicable 

evidentiary standard is generally determined by the 

nature of the case. . . . Criminal cases require proof 

beyond a reasonable doubt, a near certainty, whereas 

civil cases typically apply the preponderance-of-the-

evidence standard. . . .” 

 

OO. Maritime, Admiralty Law, and Jones Act 

 

No cases to report. 

 

PP. Animals 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Footnote 5: “We have recognized liability for 

conduct at least akin to negligent entrustment in a case 

involving the rental of a horse. See Dee v. Parish, 327 

S.W.2d 449, 452 (Tex. 1959) (holding that, if stable 

owner ‘knew or should have known that petitioner, 

because of her youth and inexperience, was likely to 

use the horse in a manner involving unreasonable risk 

of bodily injury to herself, he is subject to liability for 

her injuries caused thereby’).” 

 

2. Union Pacific Railroad Company v. Nami, 498 

S.W.3d 890 (Tex. 2016) 

 

 Railroad worker contracted West Nile Virus from 

mosquitoes, contending that railway failed to mow 

right-of-way, failed to provide repellant, and failed to 

secure compartment of rail car. The Supreme Court 

reversed a verdict for him under FELA, holding “the 

ferae naturae doctrine applies, and thus Union Pacific 

owed Nami no duty to prevent his infection with 

mosquito-borne West Nile virus.” 

 “Human dominion over animals entails, under the 

common law, responsibility for their actions in some 

circumstances but not in others. The common law 

divides animals into two groups: animals domitae 

naturae or mansuetae naturae—that is, tame or tamed, 

domestic animals—and animals ferae naturae—that is, 

wild, usually found at liberty. Insects are treated as 

wild animals. [Generally,] . . . the owner of a domestic 

animal is liable, and sometimes strictly liable, for 

dangerous propensities of which the owner knows, but 

usually not for its unexpected actions, while a person 

who owns, possesses, or harbors a wild animal is 

strictly liable for its actions. The . . . gist of the action is 

the keeping of the animal after knowledge of its 

mischievous propensities.’” 

 Wild “‘animals exist throughout nature, they are 

generally not predictable or controllable, and therefore, 

without more, they are neither the property nor the 

responsibility of the owner or occupier of land on 

which they are found.’ A property owner is not 

generally liable for harm caused by indigenous wild 

animals on the property.” 

 Under “the doctrine of ferae naturae, a property 

owner owes an invitee no duty of care to protect him 

from wild animals indigenous to the area unless he 

reduces the animals to his possession, attracts the 

animals to the property, or knows of an unreasonable 

risk and neither mitigates the risk nor warns the 

invitee.” 

 

3. Lira v. Greater Houston German Shepherd Dog 

Rescue, 488 S.W.3d 300 (Tex. 2016) 

 

Dog escaped from owners’ home with no tags and 

no microchip, and is picked up by city animal control. 

After three days, animal control scheduled dog to be 

euthanized because it tests a “‘weak positive’” for 

heartworms and cannot be sold under city ordinance, 

but dog rescue answered animal control’s request to 

accept and foster the dog. Owners, who had been 

searching for dog, learned that the dog was with 

rescue, but rescue refused to return the dog. Owners 

sued rescue for conversion and other claims, seeking 

damages and return of the dog. 

In a per curiam opinion, the Supreme Court held 

that the dog belonged to owners and that owner had not 

been divested of ownership of the dog. 

There was nothing in the record to suggest that 

owners had abandoned the dog, and there was no 

common-law authority “holding that dog owners’ 

property rights are lost because their dog escapes and 

cannot be located for a few days.” “Under the common 

law, one who finds lost property cannot retain it 

against a claim by the property’s true owner.” 

The Supreme Court rejected rescue’s argument 

that the operation of city ordinances divested owners of 

ownership of the dog. “Assuming that the ordinances 

comport with due process and other requirements of 

Texas and federal law, and that cities possess police 

power to enact ordinances that sometimes divest an 

owner of property rights in his dog, nothing in [the 
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city’s] ordinances did so in this case.” 

The Court construed the city ordinances regarding 

stray dogs, which were enacted pursuant to the state 

rabies control statute, “under the same rules applicable 

to the construction of statutes.” “We also consider as 

an aid in construction the principle that the law abhors 

a forfeiture of property. Private property rights are ‘a 

foundational liberty, not a contingent privilege.’” “‘A 

forfeiture of rights of property is not favored by the 

courts, and laws will be construed to prevent rather 

than to cause such a forfeiture.’” 

The city “ordinances, whether considered 

individually or as a whole, did not expressly or 

impliedly divest [owners] of their ownership rights to 

[the dog],” a result “further compelled by the rule that 

any doubts as to their meaning should be resolved 

against a forfeiture of property.” In particular, while 

the ordinances authorized euthanasia of the dog or 

placing the dog with a private shelter for adoption in 

lieu of euthanasia, and “putting down a dog is arguably 

so inconsistent with the rights of the original owner as 

to imply a divestment of property rights,” the dog was 

not actually euthanized, and nothing in the ordinances 

“states or implies that a dog merely held by a private 

shelter, awaiting adoption, has been divested of the 

ownership rights of the original owner.” “In short, [the 

dog] belonged to [owners] at the time they requested 

his return, and [rescue] should have honored that 

request. 

Regarding the evidence of the dog’s positive 

heartworm test, if rescue “is suggesting that [the dog] 

was mistreated by [owners], such mistreatment would 

not entitle [rescue] to keep [the dog].” “There is a 

separate statutory regime for removing an animal from 

its owner due to animal cruelty” that “was not invoked 

here.” 

 

QQ. Taxes 

 

1. Southwest Royalties, Inc. v. Hegar, 500 S.W.3d 

400 (Tex. 2016) 

 

Corrected opinion issued after denial of rehearing. 

One word and one sentence added to pages 10–11 of 

slip opinion. Holding unchanged. See Southwest 

Royalties, below.  

 

2. Morath v. The Texas Taxpayer and Student 

Fairness Coalition, 490 S.W.3d 826 (Tex. 2016) 

 

School districts, individuals, and other entities sue 

the State alleging that the the school finance system 

violates the Texas Constitution in several respects, 

including by imposing a statewide ad valorem tax 

prohibited under Article VIII, section 1. The Supreme 

Court rejected this argument. 

 “‘An ad valorem tax is a state tax when it is 

imposed directly by the State or when the State so 

completely controls the levy, assessment and 

disbursement of revenue, either directly or indirectly, 

that the authority employed is without meaningful 

discretion.” However, “‘if the State merely authorized 

a tax but left the decision whether to levy it entirely up 

to local authorities, to be approved by voters if 

necessary, then the tax would not be a state tax.’ That 

is what the Legislature did here.” 

 

3. Southwest Royalties, Inc. v. Hegar, ___ S.W.3d 

___ (Tex. 2016)(6/17/16) 

 

[Note: opinion reissued on October 21, 2016 at 

500 S.W.3d 400 (Tex. 2016); see above.] 

Sales tax exemption case. Taxpayer, an oil 

exploration and production company, argued that its 

purchases of equipment used in extracting oil and gas 

were exempt from sales tax as property used in 

“processing” under TEX. TAX CODE § 151.318, which 

exempts from taxation the sale of certain tangible 

personal property when, among other requirements, it 

is “‘used or consumed in or during the actual 

manufacturing, processing, or fabrication of tangible 

personal property for ultimate sale[.]’” The 

Comptroller denied the claim. 

“Tax exemptions are narrowly construed and the 

taxpayer has the burden to ‘clearly show’ that an 

exemption applies.” “Although statutory tax 

exemptions are narrowly construed, construing them 

narrowly does not mean disregarding the words used 

by the Legislature.” 

Here, “processing” is undefined by the statute, but 

is defined under the Comptroller’s regulations as 

“‘[t]he physical application of the materials and labor 

necessary to modify or change the characteristics of 

tangible personal property.’” “[A]n agency’s 

construction of a statute may be taken into 

consideration by courts when interpreting statutes, but 

deferring to an agency’s construction is appropriate 

only when the statutory language is ambiguous.” Here, 

the Court held that the statute is not ambiguous, but 

that the “common meanings of ‘processing’ correlate 

with the definition adopted by the Comptroller,” and 

that the “Legislature intended” the same meaning. 

Applying this meaning, the Court held that 

taxpayer’s equipment was not used in processing and 
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was not exempt from sales taxation. While 

“hydrocarbons undergo physical changes as they move 

from underground reservoirs to the surface” during the 

extraction process, those changes are caused “not by 

the application of equipment and materials to them, but 

by the natural pressure and temperature changes.”  

 

4. Hegar v. Texas Small Tobacco Coalition, 496 

S.W.3d 778 (Tex. 2016) 

 

After the State settled its health care 

reimbursement claim against several of the largest 

tobacco manufacturers in the 1990s, the Legislature 

enacted a statute seeking to recover its smoking-related 

health care costs from the non-settling tobacco 

manufacturers by imposing a tax on those 

manufacturers. The non-settling manufacturers 

challenged the taxation scheme on the grounds that it 

violated the Equal and Uniform Clause of the Texas 

Constitution by taxing them while exempting the 

settling manufacturers. 

The Equal and Uniform Clause’s “succinct” 

mandate that “‘[t]axation shall be equal and uniform,’ 

. . . generally applies only within classes, not between 

classes.” “[A] challenged statute is entitled to a ‘strong 

presumption’ of constitutional validity” that is 

“particularly robust where the constitutionality of 

taxation statutes is challenged,” and “the Legislature 

need only have a rational basis in constructing tax 

classifications.” “That is, the Legislature must ‘attempt 

to group similar things and differentiate dissimilar 

things’ in formulating rational classifications, and must 

show that the classifications reasonably relate to the 

purpose of the tax.” “[A]bove all, ‘the Legislature must 

have discretion in structuring tax laws.’” 

The Supreme Court’s “settled precedent” applying 

the Equal and Uniform Clause does not support a 

“constricted approach” requiring ‘“focus . . . on the 

subject of the tax, not the entity being taxed.’” “We 

have made clear that, ‘[a]t least where non-property 

taxes are concerned, the Equal and Uniform Clause 

generally only prohibits unequal or multiform taxes 

that are imposed on the same class of taxpayers.’” “[I]n 

the non-property context, the nature of the taxpayer 

necessarily lies at the heart of any Equal and Uniform 

Clause inquiry.” 

 “The Legislature’s distinction between settling 

manufacturers and [non-settling manufacturers] is 

rational on at least two grounds.” First, the settling 

manufacturers make annual payments in perpetuity as 

part of the settlement, a “$500-million-per-year burden 

that [non-settling manufacturers] do not bear.” 

“Second, the settling manufacturers function under 

operating restrictions [under the terms of the 

settlement] to which [non-settling manufacturers] are 

not subject.” “Those distinctions establish sufficient 

differences in business operations to justify the non-

settling-manufacturer and settling-manufacturer tax 

classifications,” and “the tax classifications are 

reasonably related to the goals of recovering health 

care costs and reducing underage smoking.” Thus, the 

classification does not violate the Equal and Uniform 

Clause. 

 

5. Hallmark Marketing Company, LLC v. Hegar, 488 

S.W.3d 795 (Tex. 2016) 

 

Taxpayer filed franchise-tax protest against state 

comptroller, arguing that comptroller’s calculation of 

the apportionment of taxpayer’s taxable margin 

conflicted with the statute. Taxpayer argued that 

comptroller improperly required taxpayer to deduct a 

net loss from the sale of investments from its total 

receipts, which had the effect of increasing its 

apportionment factor and, therefore its taxable margin. 

The Texas franchise tax on businesses based or 

operating in Texas is calculated, in its simplest form, 

“by multiplying a business’s taxable margin by the 

applicable franchise-tax rate.” “Taxable margin is 

determined by multiplying a business’s total margin by 

an apportionment factor designed to limit the franchise 

tax to revenue attributable to business conducted in 

Texas.” The apportionment factor is calculated by 

dividing “receipts from business conducted in Texas” 

by “receipts from all business anywhere, including 

Texas.” Thus, the lower the receipts from all business 

anywhere, the higher the apportionment factor and the 

higher the tax liability. 

Under TEX. TAX CODE § 171.105(b), “‘[i]f a 

taxable entity sells an investment or capital asset, the 

taxable entity’s gross receipts from its entire business 

for taxable margin includes only the net gain from the 

sale.’” However, comptroller adopted and applied a 

rule, 34 TEX. ADMIN. CODE  § 3.591(e)(2), “providing 

that ‘[i]f the combination of net gains and losses results 

in a net loss, the taxable entity should net the loss 

against other receipts, but not below zero.’”  

“The comptroller is charged with administering 

the franchise tax and has broad discretion to adopt 

rules for its collection as long as those rules do not 

conflict with state or federal law.” “‘If there is 

vagueness, ambiguity, or room for policy 

determinations’ in the language of a statute, ‘we 

normally defer to [an] agency’s interpretation unless it 
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is plainly erroneous or inconsistent with the language 

of the statute.’” 

Here, “comptroller’s reading would rewrite the 

statute to . . . include ‘only the net gain or net loss.’ 

Not only would this add to the statute’s plain language, 

it would effectively write the word ‘only’ out of the 

statute.” “We generally defer to an agency’s 

‘reasonable interpretation of a statute, but a 

precondition to agency deference is ambiguity; “an 

agency’s opinion cannot change plain language.”’” 

Because TEX. TAX CODE § 171.105(b) is unambiguous 

and because 34 TEX. ADMIN. CODE  § 3.591(e)(2) 

“directly conflicts with” it, the rule “is not entitled to 

our deference.”  

 

6. Texas Student Housing Authority v. Brazos County 

Appraisal District, 460 S.W.3d 137 (Tex. 2015) 

 

Appraisal district denied a property tax exemption 

for a student dorm owned by student housing authority. 

Student housing authority, a “higher education facility 

authority” under Chapter 53 of the Texas Education 

Code, is normally exempt from property taxes under 

TEX. EDUC. CODE § 53.46, which provides:  

“Because the property owned by the authority 

will be held for educational purposes only and 

will be devoted exclusively to the use and  

benefits of the students, faculty, and staff 

members of an accredited institution of higher 

education, it is exempt from taxation of every 

character.” 

Appraisal district denied the exemption for the dorm 

because authority used the dorm to provide housing for 

non-students in summer programs sponsored by the 

university. Appraisal district argued that the exemption 

was conditioned on the exclusive use of the authority’s 

property for the benefit of “students, faculty, and 

staff,” and that the condition was violated by its use for 

the benefit of non-students. 

 The party claiming a tax exemption “bears the 

burden of ‘clearly showing’ that it falls within the 

statutory exemption,” and all doubts concerning the 

exemption “are resolved in favor of taxing authority.” 

“[W]hen construing any statute, including tax 

exemptions, the truest manifestation of what 

lawmakers intended is what they enacted,” and the 

plain language is enforced as written unless it “would 

produce absurd results.” 

 Here, TEX. EDUC. CODE, Ch. 53 placed “specific 

restraints” on authority’s acquisition and use of 

property, mandating that housing facilities be “used 

exclusively” for housing “students, faculty, or staff 

members” of an accredited university. 

 However, the language of the tax exemption 

assumed, but was not conditioned on, the prescribed 

use of the property. “The provision states a 

presumption (about how the property is held and used) 

then an unconditional proclamation (the property is 

tax-exempt). The introductory clause isn’t worded as a 

condition—if the property is so held and used, then it’s 

exempt.” “Section 53.46 exempts property owned by a 

properly constituted higher education facility authority, 

and it does so unequivocally.” 

While an injured party with standing could sue the 

authority to enjoin it from exceeding the scope of its 

power under the statute, and governmental immunity 

does not protect an official from a suit for ultra vires 

acts or for prospective relief, the denial of a tax 

exemption is not a remedy that has been provided for 

by the Legislature. While the denial of an exemption 

might be an appropriate remedy for a government 

entity’s unauthorized use of property, “that is a policy 

judgment for the Legislature, which has provided no 

such remedy here.” 

 

RR. Religious Organizations and Religious Issues 

 
No cases to report. 

 

SS. Utilities 

 

1. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The issue: who bears the cost. The Supreme 

Court ruled “the District made the relocation necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense. 

“Under the common law, a utility company must 

relocate facilities located in a public right-of-way at its 

own expense. However, the common law only controls 

in the absence of legislative action.” 

“Texas Water Code § 49.223 requires that 

relocation of utility facilities be done at the sole 

expense of the District when the District’s exercise of 

power ‘makes necessary’ such relocation.” So, the 

issue is “(1) whether the district exercised one of its 

powers, and (2) whether that exercise of power will 

make relocation of [the utilities] necessary.” 

“[I]n the absence of a statutory definition of 
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‘made necessary,’ we will ascribe to the text its plain 

meaning.” Dictionaries define “‘make’ as ‘to cause 

(something) to exist.’” Likewise, they indicate that “the 

plain meaning of ‘necessary’ [is] . . . something that is 

essential or needed for some purpose.” 

Here, “the District, through the exercise of such 

power [to manage flood waters], gained contractual 

authority to require the City to send notice to relocate” 

the utilities. “So, the District caused the relocation of 

the [utilities] to become necessary by adopting [the 

project] and contracting with the City to effectuate it.” 

 Defendants erroneously “argue that § 59 of 

Article XVI of the Texas Constitution, under which the 

District was organized as a conservation and 

reclamation district, does not contemplate expending 

district tax funds for relocation of public utilities’ 

facilities.” “[P]ayment[s] to a utility for the relocation 

of its facilities do not contravene the Constitution as 

long as ‘the statute creating the right of reimbursement 

operates prospectively, deals with the matter in which 

the public has a real and legitimate interest, and is not 

fraudulent, arbitrary or capricious.’”  

 In this case, the “clear repudiation of the District’s 

statutory obligation is in violation of their duty and that 

declaratory relief is not barred by immunity even 

though it would compel prospective payment.” 

“The use of the word ‘shall’ evidences the 

mandatory nature of the duty imposed, and the statue 

provides under what circumstances the District is to 

bear the expense.” 

 “Although [the] declaration essentially is a 

requirement for prospective relief against the District, 

the District’s immunity does not shield it from such 

relief.” 

 

IV. FILING SUIT 

 

A. Texas Rules of Civil Procedure 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

Because venue facts were not specifically disputed, 

they “should therefore be taken as true.” TEX. R. CIV. 

P. 87(3)(a). 

 

2. City of Dallas v. Sanchez, 494 S.W.3d 722 (Tex. 

2016) 

 

 City filed a motion to dismiss pursuant to TEX. R. 

CIV. P. 91a a suit filed under the Texas Tort Claims 

Act. The Supreme Court held that, under TEX. R. CIV. 

P. 91a., whether “the dismissal standard is satisfied 

depends ‘solely on the pleading of the cause of 

action.’” 

  A motion to dismiss under TEX. R. CIV. P. 91a. 

has “been analogized to a plea to the jurisdiction, 

which requires a court to determine whether the 

pleadings allege facts demonstrating jurisdiction.” 

 

3. In re H.E.B. Grocery Company, L.P., 492 S.W.3d 

300 (Tex. 2016) 

 

 Slip and fall case; plaintiff suffered subsequent 

injury. After defense doctor’s deposition, defendant 

moved for a medical examination, which the trial court 

denied. The Supreme Court granted mandamus. 

 The trial court may grant a motion for a physical 

or mental examination under TEX. R. CIV. P. 204.1 “if 

the movant establishes that (1) ‘good cause’ exists for 

the examination, and (2) the mental or physical 

condition of the party the movant seeks to examine ‘is 

in controversy.’ These requirements cannot be satisfied 

‘by mere conclusory allegations of the pleadings—nor 

by mere relevance to the case.’”  

 “The purpose of Rule 204.1’s good-cause 

requirement is to balance the movant’s right to a fair 

trial and the other party’s right to privacy. To show 

good cause, the movant must (1) show that the 

requested examination is relevant to issues in 

controversy and will produce or likely lead to relevant 

evidence, (2) establish a reasonable nexus between the 

requested examination and the condition in 

controversy, and (3) demonstrate that the desired 

information cannot be obtained by less intrusive 

means.” 

 

4. In re DePinho, ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In a per curiam opinion, the Texas Supreme Court 

follows In re John Doe a/k/a “Trooper”, 444 S.W.3d 

603 (Tex. 2014), which holds that a party may not 

obtain a TEX. R. CIV. P. 202 deposition where the court 

does not “‘have subject-matter jurisdiction over the 

anticipated action,’” and holds that “a court may not 

order TEX. R. CIV. P. 202 depositions to investigate 

unripe claims.” 

 

5. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 
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temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

TEX. R. CIV. P. 276(a) relates to “the Rule,” viz. 

the rule of sequestration: “the process of swearing in 

the witnesses and removing them from the courtroom, 

where they cannot hear the testimony of any other 

witness); see also TEX. R. EVID. 614. The Rule 

provides that trial courts ‘shall’ exclude witnesses upon 

the request of a party. However, three classes of 

witnesses are exempt from the operation of the Rule, 

including ‘an officer or employee of a party that is not 

a natural person and who is designated as its 

representative by its attorney.’” Here, however, 

plaintiff did not rely upon the Rule; it relied upon the 

Trade Secrets Act, TEX. CIV. PRAC. & REM. CODE §§ 

134A.001-.008, to which the Rule does not apply. The 

Trade Secrets Act “requires trial courts to take 

reasonable measures to protect trade secrets and creates 

a presumption in favor of granting protective orders to 

preserve the secrecy of trade secrets, which may 

include provisions for, among other things, ‘holding in 

camera hearings.’” The Trade Secrets Act “granted the 

trial court discretion to exclude [defendant’s 

representative] from portions of the temporary 

injunction hearing involving alleged trade secret 

information. . . .” 

TEX. R. CIV. P. 76a “only governs the sealing of 

‘court records.’ It does not implicate oral testimony, 

and thus does not apply” here. 

 

6. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

TEX. R. CIV. P. 94 lists “contract-avoidance 

defenses that are affirmative defenses—failure of 

consideration, fraud, illegality, and statute of frauds—

and extending the affirmative-pleading requirement to 

‘any other matter constituting an avoidance or 

affirmative defense’).” 

 

7. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

“Our rules of civil procedure vest trial courts with 

broad authority to order new trials ‘for good cause’ and 

‘when the damages are manifestly too small or too 

large.’ TEX. R. CIV. P. 320.” 

 

 

8. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

 

Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

“that the exemplary-damages cap in section 41.008(b) 

is neither an affirmative defense nor an avoidance that 

must be affirmatively pleaded” under TEX. R. CIV. P. 

94. 

 

9. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

While TEX. R. CIV. P. 60 imposes no deadline to 

intervene, decisional law “dictates that a party may not 

intervene post-judgment unless the trial court first sets 

aside the judgment.” 

 When “the Legislature has given no indication to 

the contrary the State must abide by the same rules to 

which private litigants are beholden.” 

 

10. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

The rules “require that specific defenses and any 

matter ‘constituting an avoidance or affirmative 

defense’ ‘shall [be] set forth affirmatively’ in a 

responsive pleading. If an affirmative defense or 

avoidance is not expressly pleaded, the party cannot 

rely on the defense as a bar to liability.” 

 “The scope of a procedural rule is a question of 

law, which we review de novo by applying the same 

canons of construction applicable to statutes. 

Accordingly, we start by giving Rule 94’s language its 

plain and literal meaning.” 

“‘Rule 94’s purpose ‘is to give the opposing party 

notice of the defensive issue to be tried.’ It is a rule of 

fairness that requires the defendant to identify 

affirmative defenses, involving facts distinct from the 

elements of the plaintiff’s claim, so that the plaintiff 

may reasonably prepare to rebut or explain them.’” 

 A “statute of limitations is an affirmative defense, 

rather than a plea in confession and avoidance, because 

limitations defeats the plaintiff’s claim without regard 

to the truth of the plaintiff’s assertions. In contrast,  
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self-defense is a confession-and-avoidance plea 

because the defendant admits the conduct but seeks to 

avoid the legal effect by justifying an otherwise 

impermissible act. . . . Similarly, contributory 

negligence is a plea in confession and avoidance  

because the defense allows a negligent defendant to  

defeat the plaintiff’s recovery either partially or  

completely, depending on the percentage of the 

plaintiff’s responsibility.” 

 The damages cap “is neither an affirmative 

defense nor an avoidance subject to Rule 94’s 

affirmative pleading requirement.” 

 

11. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 

members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement. After a jury verdict, the trial court 

entered an order that included an award of $95M. The 

trial court ordered ongoing discovery of defendant’s 

records of the Eagle Ford Shale prospects. The 

Supreme Court found no abuse of discretion. 

 TEX. R. APP. P. 24.1(e) permits the trial court to 

make orders to protect a judgment creditor. TEX. R. 

CIV. P. 621a “allows discovery only ‘for the purpose of 

obtaining information to aid in the enforcement’ of a 

judgment that has not been superseded, and ‘for the 

purpose of obtaining information relevant to’ Rule 24 

motions. . . . But nothing in Rule 621a purports to limit 

Rule 24.1(e); to the contrary, Rule 621a permits 

discovery relevant to Rule 24 motions.” Thus, ordering 

ongoing discovery of defendant’s Eagle Ford Shale 

information “was not an abuse of discretion.” 

 Plaintiff “was entitled to security to supersede the 

judgment without showing any such threat [of 

defendant’s dissipation of assets]. The trial court was 

not required to insist on such a showing in providing 

discovery in lieu of security.” 

 

12. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Defamation case in which the Supreme Court 

analyzed Chapter 27. 

 Under TEX. R. CIV. P. 45 and 47, pleadings must 

only “provide fair notice of the claim and the relief 

sought such that the opposing party can prepare a 

defense. Even the omission of an element is not fatal if 

the cause of action ‘may be reasonably inferred from 

what is specifically stated.’ Moreover, under notice  

 

pleading, a plaintiff is not required to ‘set out in his 

pleadings the evidence upon which he relies to 

establish his asserted cause of action.’” However, this 

standard may not suffice for a case under Chapter 27. 

 

13. In re Bridgestone Americas Tire Operations, LLC, 

459 S.W.3d 565 (Tex. 2015) 

 

Tire manufacturer filed a motion to dismiss a 

products liability suit for forum non conveniens, 

arguing that the suit belonged in Mexico rather than 

Texas. The trial court denied the motion to dismiss, 

and manufacturer filed a petition for writ of 

mandamus. 

Manufacturer argued that uncle lacked authority 

under TEX. R. CIV. P. 44 to sue as children’s next 

friend because they had a legal guardian—namely, 

grandparents. “When we analyze Texas’s procedural 

rules, we apply the same rules of construction that 

govern the interpretation of statutes. That is, we look 

first to the rule’s language and construe it according to 

its plain meaning.” However, the Rules of Civil 

Procedure “are given a liberal construction in order to 

obtain ‘a just, fair, equitable and impartial adjudication 

of the rights of litigants under established principles of 

substantive law.” 

Rule 44 provides, “Minors . . . who have no legal 

guardian may sue and be represented by ‘next 

friend. . . .” The significance of this language is that a 

child with a guardian “does not need next-friend 

representation in order to litigate his claims,” and for 

the rule to make sense, “it must be construed to enable 

minors to prosecute their claims—through a next 

friend—when they otherwise could not through a legal 

guardian.” Where a minor has a legal guardian in 

another jurisdiction who “lacks authority to sue on the 

minor’s behalf in Texas,” it follows that “the minor 

may sue by next friend under Rule 44.” 

 While a guardian of the estate appointed in Texas 

has authority to sue for damages on the minor’s behalf 

in Texas courts, “Texas’s guardianship statutes confer 

no such general authority on guardians appointed or 

recognized in other jurisdictions.” “[A] nonresident 

guardian of a nonresident ward with no connection to 

Texas beyond a possible lawsuit simply has no 

authority to sue on behalf of the ward in Texas in his 

capacity as guardian.” Accordingly, grandparents had 

no authority to sue in Texas courts on behalf of 

children in their capacity as legal guardians under 

Mexican law, and therefore “Rule 44 allows [children] 

to sue by next friend.” 
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14. In re Michael Allyn Conner, 458 S.W.3d 532 (Tex. 

2015) 

 

 Motor vehicle suit had not yet been tried nine 

years after the crash, and the plaintiff had taken 

virtually no action to develop the case. The Supreme 

Court granted mandamus to compel dismissal. A “trial 

court abuses its discretion by refusing to grant a motion 

to dismiss for want of prosecution in the face of 

unmitigated and unexplained delay.” 

  “Trial courts are generally granted considerable 

discretion when it comes to managing their 

dockets. . . . [But, it] has long been the case that ‘a 

delay of an unreasonable duration, . . . if not 

sufficiently explained, will raise a conclusive 

presumption of abandonment of the plaintiff’s suit.’ 

This presumption justifies the dismissal of a suit under 

either a court’s inherent authority or Rule 165a. . . .” 

 “Under Rule 165a, there are two grounds for 

dismissal for want of prosecution. One is when a ‘party 

seeking affirmative relief [fails] to appear for any 

hearing or trial of which the party had notice.’ In such 

cases, ‘[a] court shall dismiss . . . unless there is good 

cause for the case to be maintained on the docket.’ The 

other is when a case is ‘not disposed of within [the] 

time standards promulgated by the Supreme Court.’ 

And while Rule 165a(2) does not refer to Rule 

165a(1)’s procedural requirements, including notice 

and a hearing, neither does it suggest a basis for 

deviating from those procedures.” 

 

15. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

Filing suit did not breach a release or a mediated 

settlement agreement because neither contained a 

covenant not to sue. The “release may be pleaded as an 

absolute bar to the suit—in other words, it provides the 

parties with an affirmative defense. See TEX. R. CIV. P. 

94 (listing affirmative defenses, including release). 

 

16. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

 

“TEX. R. CIV. P. 63 [allows] parties to amend their 

pleadings without leave of court more than seven days 

before trial so long as the amendment does not ‘operate 

as a surprise to the opposite party.’” 

 “Rule 162 provides that ‘[a] nonsuit cannot 

‘prejudice the right of an adverse party to be heard on a 

pending claim for affirmative relief.’’” Footnote 13: A 

“nonsuit is effective without a court order immediately 

when notice is filed or announced in open court.” 

 

B. Jurisdiction (Other than Sovereign Immunity, 

located at III(F)) 

 

1. Morath v. Sterling City Independent School 

District, 499 S.W.3d 407 (Tex. 2016) 

 

School districts sued the Commissioner of Public 

Education for a declaratory judgment that he exceeded 

his authority and acted ultra vires in applying a 

“Clawback Provision” (since repealed) of TEX. EDUC. 

CODE § 42.2516, requiring him to recover excess aid to 

districts under the Foundation School Program. The 

statute, however, provides that the Commissioner’s 

determinations are “‘final and may not be appealed.’” 

This language precludes judicial review of the 

Commissioner’s decision, and the trial court therefore 

“lacked jurisdiction to hear the ultra vires suit.” 

The Legislature has the “authority to limit judicial 

review of executive actions.” This power is “not 

unlimited”: “Judicial review of claimed violations of 

constitutional rights and infringement of vested 

property rights cannot be foreclosed. But in other 

instances the Legislature may make an executive’s 

actions final.” 

 

2. In re City of Dallas, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 County and college filed a petition under TEX. R. 

CIV. P. 202 to investigate a potential claim against city. 

The Supreme Court granted mandamus requiring the 

county court “to first determine its jurisdiction” over 

the potential claim. 

 “‘[S]ubject-matter jurisdiction is essential to a 

court’s power to decide a case,’ thus, a court cannot 

render a binding judgment concerning matters over 

which it lacks subject-matter jurisdiction. Moreover, a 

party ‘cannot obtain by Rule 202 what it would be 

denied in the anticipated action.’ Therefore, ‘for a 

party to properly obtain Rule 202 pre-suit discovery, 

‘the court must have subject matter jurisdiction over 

the anticipated action.’’ ‘County courts at law are 

courts of limited jurisdiction and many, including the 

county court at law in this case, lack jurisdiction over a 

‘matter in controversy’ that exceeds $[2]00,000.’” 

Footnote 1: “‘[I]n the jurisdictional context,’ the 

phrase ‘amount in controversy’ means ‘the sum of 

money or the value of the thing originally sued for.’ 

Usually, for . . . a county court at law, that sum 

‘includes all of the damages the plaintiff seeks to 
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recover at the time suit is filed,’ not merely what the 

plaintiff is likely to recover.” 

 A “court is duty-bound to determine its 

jurisdiction regardless of whether the parties have 

questioned it.”  

 Here, it was not clear if the amount in controversy 

was within the jurisdiction of the County Court at Law. 

  

3. Cornerstone Healthcare Group Holding, Inc. v. 

Nautic Management VI, L.P., 493 S.W.3d 710 

(Tex. 2016) 

 

Three nonresident limited partnership private-

equity funds and their nonresident general partner 

invest in a newly created Texas subsidiary that 

purchases a Texas hospital chain from a Texas seller. 

Another Texas company sued funds and general 

partner, alleging that its own executives had usurped 

the opportunity in breach of their fiduciary duty and 

funds and general partner conspired with the 

executives. Funds and general partner filed special 

appearances contesting personal jurisdiction. 

Texas courts have personal jurisdiction over a 

nonresident defendant if it “has ‘minimum contacts’ 

with the state and the exercise of jurisdiction ‘does not 

offend “traditional notions of fair play and substantial 

justice.”’” “The ‘touchstone’ of a minimum-contacts 

analysis is purposeful availment.” “Three primary 

considerations underlie the purposeful-availment 

analysis: (1) only the defendant’s contacts with the 

forum state are relevant, not the unilateral activity of 

another party or third person; (2) the defendant’s acts 

must be ‘purposeful’ and not ‘random, isolated, or 

fortuitous,’ and (3) the defendant ‘must seek some 

benefit, advantage, or profit by availing itself of the 

jurisdiction such that it impliedly consents to suit 

there.’” Only specific jurisdiction is at issue in this 

case, which “arises when the plaintiff’s cause of action 

‘arises from or relates to the defendant’s contacts.’” 

“[S]o long as a parent and a subsidiary maintain 

separate and distinct corporate entities, the presence of 

one in the forum state may not be attributed to the 

other.” Thus, the contacts of funds’ Texas subsidiary 

could not be used to confer jurisdiction on funds and 

general partner. 

However, funds’ creation of the Texas subsidiary 

was for the express purpose of purchasing the Texas 

hospitals and their capital contributions were 

contractually required to be used for that purpose. 

Also, the purchase money came directly from funds. 

The deal “did not stem from a third party’s unilateral 

activity; it was the result of a transaction stemming 

from the activity of [funds] themselves.” 

Here funds and their general partner “specifically 

sought a Texas seller and Texas assets.” Their 

“contacts with Texas were ‘purposeful’” and they 

“sought ‘some benefit, advantage, or profit by availing 

[themselves] of the jurisdiction’ such that they 

impliedly consented to suit there.” 

 

4. Searcy v. Parex Resources, Inc., ___ S.W.3d ___ 

(Tex. 2016)(6/17/16) 

 

Nabors, a Bermudan company with operations in 

Texas, had entered an agreement, negotiated in Texas, 

with ERG, a Texas company to sell its shares in 

Nabors’ Bermudan subsidiary, Ramshorn, which owns 

Columbian oil and gas operations. After the deal fell 

through, Parex Canada, a Canadian company, sought to 

purchase the shares, creating a new company, Parex 

Bermuda, a Bermudan company, as buyer for the 

shares. ERG sued Parex Canada and Parex Bermuda 

for tortious interference and sued Ramshorn for fraud. 

Each of these defendants filed a special appearance 

challenging personal jurisdiction. 

Both “strains of personal jurisdiction,”—specific 

and general—“are at issue in this case.” Specific 

personal jurisdiction “is based on whether a 

defendant’s activities in the forum state themselves 

‘give rise to the liabilities sued on.’” General personal 

jurisdiction exists “where a defendant’s ‘continuous 

. . . operations within a state [are] thought so 

substantial and of such a nature as to justify suit 

against it on causes of action arising from dealings 

entirely distinct from those activities.’” Recent U.S. 

Supreme Court cases clarify that general jurisdiction 

exists “over a defendant only if its ‘affiliations with the 

[s]tate are so continuous and systematic as to render it 

essentially at home in the forum [s]tate.’”  

Texas does not have general jurisdiction over 

Parex Canada because “[i]ts contacts with Texas are 

not even continuous and systematic, let alone sufficient 

to deem it essentially at home in Texas.” It “has no 

bank accounts, offices, property, employees, or agents 

in Texas,” “does not sell products in Texas,” and “does 

[not] pay taxes” in Texas.” 

Texas also does not have specific jurisdiction over 

Parex Canada, even though Parex Canada had “many 

interactions with Nabors” and its Texas-based 

personnel. Parex Canada “did not seek to launch 

operations in Texas or reap the benefits of the Texas 

economy,” but was instead “on the hunt for Columbian 

assets, and Ramshorn—a Bermuda company—owned 

some.” It “did not initiate the interactions that it 
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eventually had with Nabors,” but instead was notified 

of the opportunity by a Canadian bank that was 

“solicited” by Nabors. Also, while ERG argued that 

Parex Canada “attempted to harm ERG in Texas” 

through its tortious interference, “the alleged direction 

of a tort into Texas is not a valid basis for specific 

jurisdiction.” 

Texas has specific jurisdiction over Ramshorn. 

“Ramshorn is a Bermuda corporation solely owned by 

Nabors, a Bermuda company that directs Ramshorn’s 

actions from Houston.” Ramshorn allowed a Texas-

based Nabors executive “to hold himself out as 

president for a period of years” and “consistently held 

him out as having the authority to sell its . . . shares.” 

There was specific jurisdiction because Ramshorn’s 

“actual and apparent president purposefully availed the 

company of the Texas jurisdiction by negotiating at 

relative length in Texas for sale of its shares to a Texas 

buyer” and “ERG’s claims directly arise out of this 

contact[.]” 

Texas did not have general jurisdiction over 

Ramshorn, however, because even though 

“Ramshorn’s operations were managed and controlled 

from Houston, . . . these contacts were not pervasive 

enough to establish general jurisdiction[.]” “[A]n 

entity’s mere ownership in the forum state is 

insufficient” to confer general jurisdiction. 

ERG’s argument for personal jurisdiction over 

Parex Bermuda “appears to rely exclusively on its 

theory that jurisdiction . . . exists through its purported 

ratification of Parex Canada’s contacts with Texas.” 

Because there is no personal jurisdiction over Parex 

Canada, this “ratification theory is inapposite.” 

 

5. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

 

 Tort Claims Act case. Law professor tripped on 

“an improperly secured extension cord.” The Supreme 

Court ruled that the case was “a premises defect claim, 

and there is no evidence that UT had actual knowledge 

of the tripping hazard created by the cord’s position 

over the retaining wall and across the sidewalk.” 

 “Whether a court has subject matter jurisdiction is 

a question of law, properly asserted in a plea to the 

jurisdiction. ‘Whether a pleader has alleged facts that 

affirmatively demonstrate a trial court’s subject matter 

jurisdiction is a question of law reviewed de novo.’ 

Generally, the standard mirrors that of a summary 

judgment. . . . ‘[I]f the plaintiffs’ factual allegations are 

challenged with supporting evidence necessary to 

consideration of the plea to the jurisdiction, to avoid 

dismissal plaintiffs must raise at least a genuine issue 

of material fact to overcome the challenge to the trial 

court’s subject matter jurisdiction.’ When the evidence 

submitted to support the plea implicates the merits of 

the case, we take as true all evidence favorable to the 

plaintiff, indulging every reasonable inference and 

resolving any doubts in the plaintiff’s favor.” 

 

6. Linegar v DLA Piper LLP (US), 495 S.W.3d 276 

(Tex. 2016) 

 

“A party’s standing to sue is implicit in the 

concept of subject-matter jurisdiction and is not 

presumed; rather, it must be proved.” 

 

7. Morath v. The Texas Taxpayer and Student 

Fairness Coalition, 490 S.W.3d 826 (Tex. 2016) 

 

School districts, individuals, and other entities sue 

the State alleging that the school finance system 

violates the Texas Constitution. The State argues that 

the claims are not justiciable under the political-

question doctrine, because they “involve policymaking 

reserved to the Legislature and are nonjusticiable 

political questions.” 

 The Supreme Court rejected this argument. “[T]he 

Constitution imposes standards that are not committed 

unconditionally to the Legislature, but are instead 

subject to judicial review.” Because the terms in the 

relevant provisions of the Texas Constitution “‘provide 

a standard by which this court must, when called upon 

to do so, measure the constitutionality of the 

legislature’s actions,’” the claims in this case did not 

present nonjusticiable political questions. 

 

8. Clint Independent School District v. Marquez, 487 

S.W.3d 538 (Tex. 2016) 

 

Parents sued school district seeking to enjoin what 

they argue is an unconstitutional distribution of funds 

among schools in the district. District filed a plea to the 

jurisdiction, arguing in part that parents failed to 

exhaust their administrative remedies. Parents argued 

that the exhaustion-of-administrative-remedies require-

ment does not apply. 

“If the Legislature expressly or impliedly grants 

an agency sole authority to make an initial 

determination” in disputes that arise within its 

regulatory arena, “the agency has exclusive jurisdiction 

and a party ‘must exhaust its administrative remedies 

before seeking recourse through judicial review.’” “If 

the party files suit before exhausting exclusive 
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administrative remedies, the courts lack jurisdiction 

and must dismiss the case.” 

The Texas Education Code provides, with certain 

exceptions, that persons “‘aggrieved by[] the school 

laws of this state; or actions or decisions of any school 

district board of trustees that violate[] the school laws 

of this state” may “appeal in writing” to the 

Commissioner of Education. “However, ‘[a] person is 

not required to appeal to the commissioner before 

pursuing a remedy under a law outside of [the school 

laws] to which [the school laws] make[] reference or 

with which [the school laws] require[] compliance.’”  

Although the word “may” is used, the Supreme 

Court had “interpreted the statute to require a person 

who chooses to appeal to first seek relief through the 

administrative process.” “However, we have also been 

clear that this exhaustion requirement applies only to 

complaints that the Legislature has authorized the 

Commissioner to resolve.” Thus, parents must first 

exhaust their administrative remedies by an appeal to 

the Commissioner if their claims are within the scope 

of the statute, unless an exception applies. 

Parents argued that because they only pled causes 

of action for violations of the Texas Constitution, their 

claims were not based on “the school laws of the state” 

and were thus not subject to the exhaustion-of-

administrative-remedies requirement. However, while 

“the constitutional provisions are not ‘school laws of 

the state,’” “[t]he nature of the claims, rather than the 

nomenclature, controls, and artful pleadings cannot 

circumvent statutory jurisdictional requirements.” 

Parents’ “petition as a whole reflects the true nature of 

the parents’ complaint: that the district defies the 

Constitution’s mandates by violating the requirements 

of the Education Code.” Moreover, because “the 

school district’s obligation to provide a constitutionally 

adequate education derives not directly from the 

Constitution but from the Legislature’s decision to 

‘rely heavily on school districts to discharge its 

[constitutional] duty,’” parents’ claims were not in 

pursuit of “‘under a law outside of [the school laws]’” 

and were thus not excepted from the administrative 

remedy requirement. 

Because parents were required to exhaust their 

administrative remedies by appealing to the 

Commissioner and failed to do so, the courts lacked 

jurisdiction over their suit. 

 

9. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

 

Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decrees allocated costs to “‘the party who incurred 

them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that the 

TEX. CIV. PRAC. & REM. CODE § 65.023(b) deprived 

the civil district court of jurisdiction. 

TEX. CIV. PRAC. & REM. CODE § 65.023(b), which 

dates to 1846, “provides that ‘[a] writ of injunction 

granted to stay proceedings in a suit or execution on a 

judgment must be tried in the court in which the suit is 

pending or the judgment was rendered.’” “The 

purposes of the statute . . . are ‘to protect the judgments 

and processes of one court from interference by 

another by direct attack’ and to ‘prevent[] a defeated 

party from proceeding from one court to another, after 

his defeat, or in the hope of avoiding defeat, in an 

attempt to relitigate the case.’” Thus, the “‘test of 

jurisdiction in such cases is whether the relief sought 

may be granted independently of the judgment or its 

mandate sought to be enjoined.’” 

Here, the civil district court’s injunction met that 

test, because it did not disturb the judgments of the 

family district courts. “[T]he family courts here did not 

order costs,” but “merely la[id] out the division of any 

costs, not an amount to be charged.” Nor could they 

“order costs despite an affidavit of inability to pay,” 

which would “fl[y] in the face of our Constitution and 

case law.” TEX. R. CIV. P. 145 “is but one 

manifestation of the open courts guarantee that ‘every 

person . . . shall have remedy by due course of law.’” 

“It is an abuse of discretion for any judge, including a 

family law judge, to order costs in spite of an 

uncontested affidavit of indigence.” 

In holding that TEX. CIV. PRAC. & REM. 

CODE § 65.023(b) did not apply, the Supreme Court 

overruled Evans v. Pringle, 643 S.W.2d 116 (Tex. 

1982) (per curiam), which held that a civil district 

court lacked jurisdiction to enjoin the sheriff from 

enforcing writs of execution against bond sureties to 

collect post-judgment interest on a bond forfeiture 
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judgment issued by a criminal district court. “Evans 

did not” correctly interpret the statute, and the sureties 

in that case “should [not] have been required to return 

to the court that issued the processes giving rise to their 

objections to post-judgment interest.” “Evans must 

therefore be overruled.” 

 

10. TV Azteca, S.A.B. de C.V. v. Trevino Ruiz, 490 

S.W.3d 29 (Tex. 2016) 

 

Interlocutory appeal from denial of a special 

appearance, which presents the Supreme Court’s “first 

opportunity to address specific jurisdiction in the 

context of defamation claims arising from media 

broadcasts.” Mexican broadcasters ran allegedly 

defamatory news stories on celebrity who resided in 

Texas. Stories were broadcast over the air on signals 

that originate in Mexico but reached and were 

viewable in parts of Texas. Celebrity sued broadcasters 

for defamation in Texas. 

The Texas long-arm statute “reaches ‘as far as the 

federal constitutional requirements for due process will 

allow.’” Thus, a Texas court may only exercise 

personal jurisdiction over a nonresident defendant if 

“(1) the defendant has established ‘minimum contacts’ 

with the state and (2) the exercise of jurisdiction 

comports with ‘traditional notions of fair play and 

substantial justice.’” 

The minimum-contacts test requires that “the 

defendant must have ‘purposefully avail[ed] itself of 

the privilege of conducting activities within the forum 

state, thus invoking the benefits and protections of its 

laws,”’ such that the defendant ‘“could reasonably 

anticipate being hauled into court there.’” The Court 

analyzed four cases—three from the U.S. Supreme 

Court cases and one from the Texas Supreme Court—

on purposeful availment. 

In Keeton v. Hustler Magazine, 465 U.S. 770 

(1984), the U.S. Supreme Court held that a nonresident 

magazine that had defamed a nonresident plaintiff had 

minimum contracts where the magazine had 

“‘continuously and deliberately exploited’” the forum 

state’s market by distributing thousands of copies of its 

magazine in the forum state. 

In Calder v. Jones, 465 U.S. 783 (1984), the U.S. 

Supreme Court held that the a nonresident reporter and 

editor had minimum contacts where they defamed a 

resident plaintiff in a tabloid article that concerned the 

plaintiff’s activities in the forum state, was drawn from 

sources in the forum state, and caused the plaintiff to 

suffer “‘the brunt of the harm’” in the forum state. 

Also, as in Keeton, the editor and publisher knew that 

the thousands of copies of the tabloid were distributed 

in the forum state. 

In Michiana Easy Livin' Country, Inc. v. Holten, 

168 S.W.3d 777 (Tex. 2005), which applied Calder 

and Keeton, the Texas Supreme Court held that a 

nonresident RV dealer did not have minimum contacts 

with Texas based on misrepresentations made in a 

phone call with a Texas resident plaintiff who had 

contacted the dealer to purchase an RV. The Michiana 

Court rejected an argument based on Calder that the 

dealer knew that the “brunt of the injury” would be 

suffered by a Texas resident in Texas because the sale 

of a single RV in Texas was not the “substantial 

presence” the Calder defendants had in the forum state. 

The Michiana Court rejected the “‘directed-a-tort’” test 

that was “‘based solely upon the effects or 

consequences’ in the forum state,” concluding “that 

‘the important factor was the extent of the defendant’s 

activities, not merely the residence of the victim.’” 

In the case Walden v. Fiore, ___ U.S. ___ (2014), 

the U.S. Supreme Court “confirmed our understanding 

of Calder and Keeton,” where it held that a nonresident 

police officer did not have minimum contacts with the 

forum state in a suit by resident plaintiffs for violation 

of their Fourth Amendment rights through the officer’s 

filing of a false affidavit that resulted in the seizure of 

their property outside the forum state. The Walden 

Court “reaffirmed that the specific-jurisdiction inquiry 

‘focuses “on the relationship among the defendant, the 

forum, and the litigation.”’ Thus, ‘the relationship must 

arise out of contacts that “the defendant himself” 

creates with the forum state,’ and the ‘analysis looks to 

the defendant’s contacts with the forum state itself, not 

the defendant’s contacts with persons who reside 

there.’” “‘[M]ere injury to a forum resident is not a 

sufficient connection to the forum,’” but instead “‘an 

injury is jurisdictionally relevant only insofar as it 

shows that the defendant has formed a contact with the 

forum State.’” 

Here, celebrity contended that broadcasters: (1) 

“‘directed a tort’ at [celebrity] in Texas;” (2) 

“broadcast allegedly defamatory statements in Texas;” 

(3) “knew the statements would be broadcast in 

Texas;” and (4) “intentionally targeted Texas through 

those broadcasts.” The Court held that “the evidence of 

the first three contentions does not establish purposeful 

availment, but the evidence of the fourth one does.” 

The contention that broadcasters “directed a tort” 

at a Texas resident by directing defamatory statements 

at a plaintiff who lives in and suffered injuries in Texas 

was insufficient to establish specific jurisdiction. 

“There is a subtle yet crucial difference between 
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directing a tort at an individual who happens to live in 

a particular state and directing a tort at that state.” 

“Under Keeton, Calder, Walden, and Michiana, the 

fact that the plaintiff lives and was injured in the forum 

state is not irrelevant to the jurisdictional inquiry, but it 

is relevant only to the extent that the forum state was 

‘the focus of the activities of the defendant.’” 

The contention that broadcasters’ “broadcasts, 

though originating in Mexico, reached Texas residents 

through their television sets in their Texas homes” was 

also insufficient to establish personal jurisdiction. 

Unlike the magazines distributed in the forum state in 

Keeton and Calder, over-the-air broadcast signals that 

happen to reach the forum state are not, by themselves, 

evidence of contacts that are “‘purposeful rather than 

random, fortuitous, or attenuated.’” 

The contention that broadcasters “knew their 

broadcasts would reach Texas homes” was likewise 

insufficient. As in “stream-of-commerce” cases “a 

broadcaster’s mere knowledge that its programs will be 

received in another jurisdiction is insufficient to 

establish that the broadcaster purposefully availed 

itself of the benefits of conducting activities in that 

jurisdiction. Instead, evidence of ‘additional conduct’ 

must establish that the broadcaster had ‘an intent or 

purpose to serve the market in the forum state.’” 

However, there was evidence that broadcasters 

intentionally targeted Texas with their broadcasts. This 

evidence did not come from Calder’s “subject-and-

sources” test, because there was no evidence that the 

broadcast was based on Texas sources and the 

broadcast concerned celebrity’s activities outside 

Texas. However, the “subject-and-sources” test is not 

the only “method of proving that a defamation 

defendant targeted the forum state, and it need not be 

met when evidence otherwise establishes that the 

defendant’s statement was ‘aimed at or directed to’ the 

state.” 

Here, while the mere fact that the broadcast 

signals reached into Texas was insufficient, celebrity 

submitted evidence that broadcasters “made substantial 

and successful efforts to benefit from the fact that the 

signals travel into Texas.” There was evidence that 

broadcasters “actually physically ‘entered into’ Texas 

to produce and promote their broadcasts”: one opened 

a business office and production studio in Texas, 

another sent an employee to expand broadcasts in 

Texas through cable distribution, and their anchor (also 

a defendant) traveled to Texas to promote her books 

about the program on which the defamatory statements 

were aired. There was evidence that broadcasters 

“derived substantial revenue and other benefits by 

selling advertising time to Texas businesses.” Finally, 

there was evidence that broadcasters “made substantial 

and successful efforts to distribute their programs and 

increase their popularity in Texas.” 

Thus, “the evidence supports the trial court’s 

finding that through their broadcasts, [broadcasters] 

purposefully availed themselves of the benefits of 

conducting activities in Texas, such that they ‘could 

reasonably anticipate being haled into court there.’” 

Purposeful availment only supports specific 

jurisdiction over a claim that “‘arises from or is related 

to [the defendants’] purposeful activities in the state,’” 

meaning that there must be “a ‘substantial connection 

between those contacts and the operative facts of the 

litigation.’” This test does not require a “‘but for’” 

cause or “‘proximate cause’” between the contacts and 

the liability. “Instead, we consider what the claim is 

‘principally concerned with,’ whether the contacts will 

be ‘the focus of the trial’ and ‘consume most if not all 

of the litigation’s attention,’ and whether the contacts 

are ‘related to the operative facts of the claim.”’ Here, 

celebrity’s claims “arise directly out of” the broadcasts 

that were the subject of broadcasters’ purposeful 

availment. 

“Even when a nonresident has established 

minimum contacts with a state, due process permits the 

state to assert jurisdiction over the nonresident only if 

doing so comports with ‘traditional notions of fair play 

and substantial justice.’” However, “rarely will the 

exercise of jurisdiction over the nonresident not 

comport with traditional notions of fair play and 

substantial justice” where purposeful availment has 

been established. 

The facts considered to evaluate “the fairness and 

justness of exercising jurisdiction over a nonresident 

defendant” are “(1) the burden on the defendant; (2) 

the interests of the forum in adjudicating the dispute; 

(3) the plaintiff’s interest in obtaining convenient and 

effective relief; (4) the international judicial system’s 

interest in obtaining the most efficient resolution of 

controversies; [] (5) the shared interest of the several 

nations in furthering fundamental substantive social 

policies; . . . (6) ‘the unique burdens placed upon the 

defendant who must defend itself in a foreign legal 

system;’ (7) the state’s regulatory interests; and (8) ‘the 

procedural and substantive policies of other nations 

whose interests are affected as well as the federal 

government’s interest in its foreign relations policies.’” 

“‘To defeat jurisdiction, [the defendant] must present 

‘a compelling case that the presence of some 

consideration would render jurisdiction 

unreasonable.’’” 
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 Here, the Court rejected broadcaster’s argument 

Texas “lacks a constitutionally sufficient interest in 

providing a forum for the adjudication” of a suit “by 

Mexican citizens ‘against other Mexican citizens of 

Mexican news broadcasts about Mexican activities.’” 

“Fundamentally, ‘[a] state has an especial interest in 

exercising judicial jurisdiction over those who commit 

torts within its territory,’ and we have never 

conditioned that interest on the plaintiff’s status as a 

Texas ‘citizen,’ as opposed to a Texas ‘resident.’” 

 

11. Matthews v. Kountze Independent School District, 

484 S.W.3d 416 (Tex. 2016) 

 

Cheerleaders sued district after it prohibited 

“banners containing religious signs.” The issue was 

“whether the defendant’s voluntary cessation of 

challenged conduct rendered the plaintiffs’ claims for 

prospective relief moot.” The Supreme Court said that 

it did not. 

“The mootness doctrine applies to cases in which 

a justiciable controversy exists between the parties at 

the time the case arose, but the live controversy ceases 

because of subsequent events. It prevents courts from 

rendering advisory opinions, which are outside the 

jurisdiction conferred by Texas Constitution article II, 

section 1.” 

“A defendant’s cessation of challenged conduct 

does not, in itself, deprive a court of the power to hear 

or determine claims for prospective relief. If it did, 

defendants could control the jurisdiction of courts with 

protestations of repentance and reform, while 

remaining free to return to their old ways.” 

 

12. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

Longtime railroad worker sued under the FELA for 

injuries caused by repetitive vibrations. The Supreme 

Court ruled that “no evidence” showed that suit as 

timely filed; thus, the claim was barred by limitations.  

“Although FELA claims are creatures of federal 

statute, federal and state courts share concurrent 

jurisdiction over them. Accordingly, we apply federal 

substantive law and our own procedural law to this 

dispute.” 

 

13. City of Ingleside v. City of Corpus Christi, 469 

S.W.3d 589 (Tex. 2015) 

 

Boundary dispute between two home-rule cities,  

 

in which Ingleside sued Corpus Christi seeking a 

judicial declaration that wharves, piers, docks, and 

other objects affixed to Ingleside’s shore were part of 

the land on Ingleside’s side of the “shoreline” 

boundary established by a Corpus Christi ordinance. 

Corpus Christi challenged subject matter jurisdiction, 

arguing that the selection of a political subdivision’s 

boundary is nonjusticiable political question committed 

to the legislature. 

 “The Texas Constitution provides that one 

governmental branch may not exercise those powers 

committed to a coordinate branch. Therefore, if a 

determination is constitutionally committed to the 

legislative branch’s discretion, the judiciary is not free 

to substitute its judgment for that of the legislative 

branch.” 

 “Separation-of-powers concerns may arise if a 

matter is constitutionally committed to a coordinate 

political department or there are no judicially 

discoverable and manageable standards for resolving 

the issue. However, neither of those circumstances are 

presented here.” Courts may “exercise their jurisdiction 

to resolve boundary disputes” and “appl[y] standards to 

determine whether particular property falls within a 

city’s boundary,” and “[i]nterpreting and applying an 

ordinance is also well within judicial authority.” 

 Here, “[w]hether extant natural and artificial 

conditions are protrusions of the [ordinance-defined] 

‘shoreline’ is a justiciable issue materially distinct from 

a legislative determination about where to establish a 

municipal boundary line.” 

 

14. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

  “Standing is a component of subject-matter 

jurisdiction, . . . and appellate standing is typically 

afforded ‘only to parties of record. . . .’” An appeal by 

“an improper party must be dismissed.” 

 An intervenor must have standing. “Indeed, 

‘[s]tanding is a prerequisite to subject-matter 

jurisdiction, and subject-matter jurisdiction is essential 

to a court’s power to decide a case.’” 

 The bounds of jurisdiction “are determined by our 

constitution and the Legislature,” and courts cannot 

expand them. 
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15. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

The Supreme Court ruled that the bill of review 

filed in probate court was untimely. 

 Footnote 8: A “probate proceeding must be 

pending for a probate court to exercise jurisdiction 

over matters related to that proceeding. . . . A bill of 

review . . . is a direct attack on a judgment and only the 

court rendering the original judgment has jurisdiction 

over the proceeding. District courts have general 

jurisdiction over all civil actions, proceedings, and 

remedies except when exclusive jurisdiction is vested 

in another tribunal.” 

 

16. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

  

Footnote 1: “‘[T]he federal government has 

jurisdiction and control over the outer continental 

shelf, which is defined as including all submerged land 

that is beyond the outer limits of state jurisdiction 

(ordinarily three nautical miles from shore) and within 

the limits of national jurisdiction (ordinarily 200 miles 

from shore).’” 

 

17. Dacus v. Parker, 466 S.W.3d 820 (Tex. 2015) 

 

 Election contest concerning street drainage 

charges. The Supreme Court ruled the ballot did not 

provide sufficient information to the voters concerning 

a charter amendment. 

Generally, the court of appeals decision is final in 

an election contest. But, the Court has jurisdiction 

when courts hold differently from each other. “Courts 

hold differently from each other ‘when there is 

inconsistency in their respective decisions that should 

be clarified to remove unnecessary uncertainty in the 

law and unfairness to litigants.’” 

 

18. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 

plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-

]matter jurisdiction, we consider [standing issues] as 

we would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact 

issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been 

more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 
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they should have been considered by the court of 

appeals. 

Also, it was unclear whether the pretrial hearing 

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

19. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Suit by injured worker alleging misconduct by 

adjustment firm during the handling of the claim. 

Footnote 7: It does not matter if the carrier’s 

“statements could constitute a waiver, judicial 

admission, or the basis for judicial estoppel, because 

even if they could, such doctrines cannot create 

subject-matter jurisdiction where it does not otherwise 

exist.” 

 

20. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 “Liens against homestead property are not valid 

unless they are authorized by our Constitution.” “In 

1997, Texas voters approved an amendment to our 

Constitution to allow home-equity lenders to secure 

home-equity loans with homestead property.” Under 

this amendment, the “extension of credit” secured in a 

home-equity loan must be “without recourse for 

personal liability” against the owner. 

 “As a rule, this Court first seeks to resolve 

disputes upon nonconstitutional grounds,” and, 

“[c]onversely, we decide constitutional questions only 

when we cannot resolve a dispute upon 

nonconstitutional grounds.” However, where the 

parties’ agreement incorporates the definition of a term 

as used in the Constitution, the court “must look to the 

constitutional definition” to interpret the agreement, 

“despite out general rule.” 

 Homeowners argued that the attorney’s fee award 

was part of the “extension of credit” covered by the 

note and therefore cannot be enforced with a personal 

judgment pursuant to the nonrecourse terms of the 

note. The note contained several attorney’s fee 

provisions, and if the attorney’s fee award fell within 

those provisions, then the award “necessarily falls 

within the extension of credit’s scope and must be 

without recourse for personal liability.” Here, bank was 

awarded attorney’s fees for defending against 

homeowners’ declaratory judgment action, which was 

separate from the bank’s own action to enforce the note 

and which “was not a legal proceeding contemplated 

by the security instrument.” Thus, the award was not 

within the scope of the “extension of credit” and the 

personal judgment for the award was authorized. 

Having initiated a separate and original proceeding that 

provided a mechanism for bank to incur and recover its 

attorney’s fees, there was no basis for homeowners “to 

hide behind the nonrecourse status of their home-

equity loan.” 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The Supreme Court 

granted bank’s petition for review on the issue of the 

attorney’s fee award. 

 “Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 
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similarly restricted and may not overlook the parties’ 

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.’” 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 While courts may raise jurisdictional issues sua 

sponte and for the first time on appeal, “the UDJA does 

not confer jurisdiction, but ‘is merely a procedural 

device in deciding cases already within a court’s 

jurisdiction.” “Therefore, an appellate court may not 

re-characterize the parties’ claims as being for 

something other than declaratory relief unless the 

parties preserved the issue for appeal.” 

 Here, because both parties pleaded for 

“declaratory judgment” and because homeowners did 

not argue at trial or even on appeal that their own claim 

was mischaracterized as a declaratory judgment claim, 

“it was error for the court of appeals to address [this 

argument] on appeal.” 

Accordingly, “we must accept [homeowners’] 

claim for what it purports to be—a claim for 

declaratory relief.” Because bank pleaded for 

attorney’s fees for either prosecuting or defending a 

claim for declaratory relief, an award of attorney’s fees 

under UDJA was authorized. 

 

C. Venue, Forum Selection Clauses, and Forum 

Non Conveniens 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

 Supplier of materials sued building contractor for 

an unpaid invoice regarding materials in one county, 

after which contractor sued supplier in a different 

county. The court in the latter county did not abate the 

case. Following In re J.B. Hunt, the Supreme Court 

granted mandamus: “When two inherently interrelated 

suits are brought in different counties, the first-filed 

suit ordinarily acquires dominant jurisdiction and the 

second-filed suit should be abated.” 

 A “trial court should transfer a case if venue is not 

proper in that court.” “Venue is proper ‘in the county 

in which all or a substantial part of the events 

. . . occurred.” In breach of contract cases, courts 

consider “where the contract was made, performed, 

and breached.” Venue is proper in the county where 

the buyer was solicited and the contract formed. Since 

those venue facts were not specifically disputed, they 

“should therefore be taken as true.” TEX. R. CIV. P. 

87(3)(a). Venue is also proper in the county where the 

materials are fabricated and shipped. 

 Here, transferring venue was not appropriate 

because venue existed in both counties, and the court 

would not grant mandamus for that, either. The Court 

did note that a “trial court may also transfer a case 

where maintenance of the action in that court would 

work an injustice based on the economic and personal 

hardships the movant would incur,” but that was not 

alleged in this case. 

 But, the court in the second county “should have 

abated the suit pending in that court, and . . . mandamus 

relief is available to secure this result.” When 

“inherently interrelated suits are pending in two 

counties, and venue is proper in either county, the court 

in which suit was first filed acquires dominant 

jurisdiction.” The second court “must abate the suit.” 

There is an exception to the general rule when due to a 

“‘party’s inability to join necessary parties because it is 

not feasible or is impossible,’” but that was not the 

situation here. 

 

2. In re Oceanografia, S.A., 494 S.W.3d 728 (Tex. 

2016) 

 

 Mexican ship, sailing with Mexican flag and 

crew, caught fire and sank while ferrying Mexican 

workers to offshore drilling site from Mexican port. 

Plaintiffs sued several companies, most of whom were 

Mexican. One appealed the denial of a special 

appearance, and they moved from dismissal based 

upon forum non conveniens. Before seeking a 

rehearing, discovery and mediations were conducted, 

and a motion for summary judgment filed. The 

Supreme Court ruled that plaintiffs had not shown 

defendants lacked diligence in seeking a ruling, and 

that plaintiffs were not prejudiced. The Court further 

ruled that the trial court “abused its discretion in 

finding that the balance of the private interests of the 

parties and the public interest predominate in favor of 

maintaining this action in Texas.” 

 “Whether a party’s delay in asserting its rights 

precludes mandamus relief depends on the 

circumstances.” “Oceanografia . . . cannot be faulted 

for the delay in seeking mandamus relief from the 

denial of its motion to dismiss for forum non 

conveniens when to press ahead might have 

compromised its appeal of the denial of its special 

appearance.” A nine-month delay thereafter “was not 

unreasonable because of developing evidence that 
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plaintiffs would have to be tried in groups and some of 

the plaintiffs would not even be allowed into the 

United States.” 

 Plaintiffs failed to prove any prejudice from the 

delay. Litigation costs could possibly benefit the suit 

when pursued in Mexico, and there was no evidence of 

pre-trial costs. 

 There are “six factors to be considered in 

determining whether a claim should 

be dismissed for forum non conveniens:   

(1) an alternate forum exists in which the claim 

or action may be tried; 

(2) the alternate forum provides an adequate 

remedy; 

(3) maintenance of the claim or action in the 

courts of this state would work a substantial 

injustice to the moving party; 

(4) the alternate forum, as a result of the 

submission of the parties or otherwise, can 

exercise jurisdiction over all the defendants 

properly joined to the plaintiff’s claim; 

(5) the balance of the private interests of the 

parties and the public interest of the state 

predominate in favor of the claim or action 

being brought in an alternate forum, which 

shall include consideration of the extent to 

which an injury or death resulted from acts or 

omissions that occurred in this state; and 

(6) the stay or dismissal would not result in 

unreasonable duplication or proliferation of 

litigation.” 

Several here “weigh in favor of dismissal.” 

 Claims that the defendant tried to threaten or bribe 

plaintiffs in other litigation were not sufficiently 

substantiated. Moreover, despite violence in Mexico 

generally, there is no evidence this case “could not be 

safely tried in Mexican courts in Ciudad del Carmen.” 

 Moreover, there are concerns about compelling 

witnesses from Mexico to testify in Texas.  

 “An alternative forum is adequate if the defendant 

would be subject to the alternate forum’s jurisdiction 

by consent or otherwise, and the substantive law in the 

alternate forum would not deprive the parties of a 

remedy. . . . Lesser remedies will not make a forum 

inadequate; a forum is inadequate if the remedies it 

offers are so unsatisfactory they really comprise no 

remedy at all.” “A forum will not be inadequate simply 

because its laws are less favorable to plaintiffs.” 

 While defendants have litigated in Texas, here 

“the repairs, accident, and rescue occurred in Mexican 

waters, aboard a ship controlled and operated by a 

Mexican company, and crewed by its Mexican 

employees.”  

 

3. In re Nationwide Insurance Company of America, 

494 S.W.3d 708 (Tex. 2016) 

 

Contractor sued employer for claims centered on 

his contract with employer, including fraud and breach 

of contract. Two years after suit is filed, employer files 

a motion to dismiss, asserting for the first time the 

contract’s Ohio forum-selection clause. Contractor 

argued that employer had waived the forum-selection 

clause through its delay and invocation of litigation in 

Texas, and that he was prejudiced because the breach 

of contract claim would be time-barred under a 

shortened limitations period provided for under the 

contract, which was enforceable under Ohio law. 

Employer agreed to waive enforcement of the 

contractual-limitations clause, but the trial court denied 

the motion to dismiss, and employer petitioned for 

mandamus. 

“Contractual forum-selection clauses are generally 

enforceable in Texas.” Courts must generally enforce 

these clauses “by granting a motion to dismiss,” and 

“appeal is inadequate to remedy the erroneous denial 

of such a motion.” “Like other contractual rights, a 

forum-selection clause may be waived,” and the issue 

here is whether employer’s “conduct in the Texas 

litigation waived the clause.” 

The standard for waiver of a forum-selection 

clause is “borrowed . . . from the jurisprudence 

applicable to arbitration clauses, an analogous type of 

forum-selection clause.” “‘A party waives a forum-

selection clause by substantially invoking the judicial 

process to the other party’s detriment or prejudice.’” 

“Substantial invocation and resulting prejudice must 

both occur to waive the right.” 

Here, the Supreme Court noted that employer, 

during the two years before it filed the motion to 

dismiss, “served answers and a counterclaim, filed 

special exceptions and two Rule 91a motions to 

dismiss specific claims, served written discovery, and 

obtained an agreed confidentiality order,” but also 

noted that the court never heard the dispositive Rule 

91a motions because contractor amended his pleadings 

in response to them. The Court did not determine 

whether employer’s conduct amounted to “substantial 

invocation,” but instead focused on the element of 

prejudice. 

While “delay alone is generally insufficient to 

establish waiver,” contractor argued that the delay was 

prejudicial in this case because employer waited long 

enough for contractor’s breach of contract claim to 
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become time-barred in Ohio, relying on the Supreme 

Court’s leading case on waiver in the arbitration 

context, Perry Homes v. Cull, 258 S.W.3d 580 (Tex. 

2008). However, “Perry Homes requires more than 

theoretical harm; it ‘requires a showing of prejudice.’” 

“‘In cases of waiver by litigation conduct, the precise 

question is not so much when waiver occurs as when a 

party can no longer take it back.’” “[T]he test for 

waiver in this context is ‘quite similar’ to estoppel,” 

which requires “‘induce[ment of] “action or 

forebearance of a definite and substantial character”’” 

and that “‘“injustice can be avoided only by 

enforcement.”’” 

Employer’s conduct failed to meet this test for 

waiver, because contractor “never actually suffered the 

prejudice of which he complains;” the “loss of his 

contract claim . . . does not exist because of” 

employer’s “voluntary waiver of the contractual-

limitations period.” “The trial court accordingly abused 

its discretion in refusing to enforce the forum-selection 

clause on the basis of this alleged prejudice.” 

The Court also rejected contractor’s argument, 

asserted for the first time in a post-submission brief, 

that he was prejudiced because his fraud claim had 

become time-barred in Ohio. The Ohio limitations 

period had “apparently” run after the trial court’s 

denial of the motion to dismiss and after employer’s 

mandamus petitions had been filed in the court of 

appeals as Supreme Court, but before oral argument in 

the Supreme Court. Contractor “had a reasonable 

opportunity to preserve this claim” by filing in Ohio, 

but elected not to “[h]aving prevailed in the trial 

court.” 

The filing of the mandamus petitions did not 

constitute substantial invocation of the judicial process 

to contractor’s detriment. “A party has a legal right to 

pursue relief based on the existence of a mandatory 

forum-selection clause and waiver of the underlying 

contractual right must be premised on something other 

than its assertion.” 

 

4. In re Bridgestone Americas Tire Operations, LLC, 

459 S.W.3d 565 (Tex. 2015) 

 

Children are injured and parents are killed in an 

SUV rollover accident in Mexico allegedly caused by a 

tire failure. Children’s maternal grandparents, who are 

also Mexico residents, become children’s legal 

guardians by operation of Mexican law. Children’s 

uncle, a Texas resident, files suit in Texas as their next 

friend against tire manufacturer, a Delaware company, 

as well as a Texas auto dealership that exported the 

SUV to Mexico. 

 Manufacturer filed a motion to dismiss for forum 

non conveniens, arguing that the suit belonged in 

Mexico rather than Texas. As part of his response, next 

friend asserted that his Texas residence precluded 

dismissal due to the “Texas-resident exception” to the 

forum non conveniens statute. The trial court denied 

the motion to dismiss, and manufacturer filed a petition 

for writ of mandamus. 

 “[A] trial court’s erroneous denial of a forum-non-

conveniens motion cannot be adequately remedied on 

appeal and therefore warrants mandamus relief.” A 

trial court’s forum non conveniens ruling is reviewed 

on an abuse of discretion standard. 

 “The doctrine of forum non conveniens 

. . . ‘comes into play when there are sufficient contacts 

between the defendant and the forum state to confer 

personal jurisdiction upon the trial court, but the case 

itself has no significant connection to the forum.’” 

TEX. CIV. PRAC. & REM. CODE § 71.051 governs the 

application of the forum non conveniens doctrine in 

personal injury and wrongful death cases and includes 

language mandating dismissal or stay when the trial 

court, on a party’s motion, “finds that in the interest of 

justice and for the convenience of the parties a claim or 

action . . . would be more properly heard in a forum 

outside this state.” 

 “Notwithstanding this mandatory language,” the 

statute includes an exception prohibiting a stay or 

dismissal for forum non conveniens “if the plaintiff is a 

legal resident of this state.” “When the Texas-resident 

exception outlined in subsection 71.051(e) applies, a 

case may not be dismissed on forum-non-conveniens 

grounds no matter how tenuous its connection to 

Texas.” 

 Manufacturer argued that uncle lacked authority 

under TEX. R. CIV. P. 44 to sue as children’s next 

friend because they had a legal guardian—namely, 

grandparents. “When we analyze Texas’s procedural 

rules, we apply the same rules of construction that 

govern the interpretation of statutes. That is, we look 

first to the rule’s language and construe it according to 

its plain meaning.” However, the Rules of Civil 

Procedure “are given a liberal construction in order to 

obtain ‘a just, fair, equitable and impartial adjudication 

of the rights of litigants under established principles of 

substantive law.’” 

 Rule 44 provides, “Minors . . . who have no legal 

guardian may sue and be represented by ‘next 

friend’…” The significance of this language is that a 

child with a guardian “does not need next-friend 

representation in order to litigate his claims,” and for 
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the rule to make sense, “it must be construed to enable 

minors to prosecute their claims—through a next 

friend—when they otherwise could not through a legal 

guardian.” Where a minor has a legal guardian in 

another jurisdiction who “lacks authority to sue on the 

minor’s behalf in Texas,” it follows that “the minor 

may sue by next friend under Rule 44.” 

 While a guardian of the estate appointed in Texas 

has authority to sue for damages on the minor’s behalf 

in Texas courts, “Texas’s guardianship statutes confer 

no such general authority on guardians appointed or 

recognized in other jurisdictions.” “[A] nonresident 

guardian of a nonresident ward with no connection to 

Texas beyond a possible lawsuit simply has no 

authority to sue on behalf of the ward in Texas in his 

capacity as guardian.” Accordingly, grandparents had 

no authority to sue in Texas courts on behalf of 

children in their capacity as legal guardians under 

Mexican law, and therefore “Rule 44 allows [children] 

to sue by next friend.” 

Because the Texas-resident exception applies to a 

“plaintiff,” the application of that exception turns on 

whether the Texas resident next friend is a “plaintiff” 

as defined under the forum non conveniens statute. In 

determining this, “we focus on the specific statutory 

definition of ‘plaintiff,’ but we also consider that 

definition in the context of the entire forum-non-

conveniens statute and chapter 71 as a whole.” “We 

presume the Legislature enacted the statute ‘with 

complete knowledge of the existing law and with 

reference to it.’” 

 Under the forum non conveniens statute, a 

“plaintiff” is “a party seeking recovery of damages for 

personal injuries or wrongful death.” However, it is 

well settled in Texas that “‘[i]n a suit by a “next 

friend,” the real party plaintiff is the child and not the 

next friend.’” The next friend is “‘neither technically or 

substantial the party, but resembles an attorney, or a 

guardian ad litem, by whom a suit is brought or 

defended in behalf of another.’” 

 “In light of this well-settled law, we cannot 

conclude that a next friend is ‘a party seeking recovery 

of damages for personal injury or wrongful death.’” 

Thus, a Texas resident next friend representing 

nonresidents is not entitled to the protection of the 

Texas-resident exception under § 71.051(e). 

 Determining that the Texas-resident exception did 

not apply, the Court turned to whether the statutory 

forum-non-convenience factors—informed by the 

Court’s decision in In re Pirelli Tire, L.L.C., 247 

S.W.3d 670 (Tex. 2007)—mandated dismissal. The 

facts were “strikingly similar” to those in Pirelli Tire, 

involving: “Mexican citizens and residents involved in 

a car accident in Mexico; an alleged failure of a tire 

manufactured in the United States, but not in Texas; 

and brief ownership of the subject vehicle by a Texas 

dealership . . . followed by ownership and maintenance 

of the vehicle in Mexico.” Also, “key evidence and 

witnesses relating to the accident, the vehicle, the tire, 

and damages are in Mexico, and evidence concerning 

the tire’s design and manufacture may be in the United 

States, but it is not in Texas.” The forum non 

convenience factors therefore, as in Pirelli Tire, 

“‘clearly and overwhelmingly favor a Mexican forum 

for resolution of this dispute.’” 

 

D. Parties and Standing 

 

1. RSL Funding, LLC v. Pippins, ___ S.W.3d ___ 

(Tex. 2016)(7/1/16) 

 

“[S]tanding may be challenged for the first time in 

this Court.” However, “where jurisdiction is 

challenged for the first time on appeal, we have noted 

that plaintiffs do not have the same opportunities to 

replead, direct discovery to, or otherwise address the 

jurisdictional issue as they have when standing is 

raised in the trial court.” “Thus, when an appellate 

court is the first to consider jurisdictional issues, it 

construes the pleadings in favor of the plaintiff and, if 

necessary, reviews the record for evidence supporting 

jurisdiction.” “If standing has not been alleged or 

shown, but the pleadings and record do not 

demonstrate an incurable jurisdictional defect, the case 

will be remanded to the trial court where the plaintiff is 

entitled to a fair opportunity to develop the record 

relating to jurisdiction and to replead.” 

 

2. Linegar v DLA Piper LLP (US), 495 S.W.3d 276 

(Tex. 2016) 

 

 During merger of companies merged, individual 

owner loaned money through a controlled entity that 

managed his personal retirement. Lawyer failed to file 

UCC-1, and individual lost most of the loan. He sued 

lawyer and firm; jury found attorney-client relationship 

and malpractice. The Supreme Court ruled individual 

had no standing. 

 “A party’s standing to sue is implicit in the 

concept of subject-matter jurisdiction and is not 

presumed; rather, it must be proved. Standing is a 

question of law for the court to determine, although 

facts necessary to the determination may need to be 

determined by the factfinder.” 
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 “‘In Texas, the standing doctrine requires a 

concrete injury to the plaintiff and a real controversy 

between the parties that will be resolved by the court. 

. . . The plaintiff must be personally injured—he must 

plead facts demonstrating that he, himself (rather than 

a third party or the public at large) suffered the injury. 

. . . [The injury] must be concrete and particularized, 

actual or imminent, not hypothetical. . . . [T]he 

plaintiff’s alleged injury must be fairly traceable to the 

defendant’s conduct. . . . [And] the plaintiff’s alleged 

injury [must] be likely to be redressed by the requested 

relief.’” 

 “The standing analysis begins with determining 

the nature of the wrong being alleged and whether 

there was a causal connection between a defendant’s 

conduct and the injury caused by the alleged wrong. 

Standing is assessed on a claim-by-claim basis.” 

 The general rule is that a “‘corporate stockholder 

cannot recover damages personally for a wrong done 

solely to the corporation, even though he may be 

injured by that wrong.’ . . . [But that] does not preclude 

a stockholder from recovering damages for wrongs 

done to the stockholder individually, provided the 

wrongdoer violated a duty ‘‘owing directly by [the 

wrongdoer] to the stockholder.’’ ‘However, to recover 

individually, a stockholder must prove a personal cause 

of action and personal injury.’” 

 In Wingate, “because Touche Ross counseled the 

individual stockholders directly and the tax 

consequences of the IRS ruling fell directly on them, 

they suffered a direct loss and had standing to assert a 

cause of action against Touche Ross. . . .” 

 “To have standing to bring such claims, [plaintiff] 

was required to allege and prove that [firm] owed him 

a duty individually and that he was personally and 

concretely aggrieved by the firm’s breach of that duty.” 

And, here, plaintiff alleged and the jury found, that the 

firm “wrongfully advised him in his individual 

capacity. . . .” The loss of the loan “fell substantively 

and directly on” plaintiff. 

 As a general rule, “ordinarily—but not always—

the trustee is the proper plaintiff to bring suit for losses 

the trust suffers. However, . . . here . . . the case was not 

tried on claims that [firm] violated duties it owed to 

[entity] as trustee, nor on a claim that the trust assets 

for which [entity] was trustee suffered a loss.” The 

case was tried on a breach of duties owed to plaintiff 

individually. 

 

 

 

 

3. Morath v. The Texas Taxpayer and Student 

Fairness Coalition, 490 S.W.3d 826 (Tex. 2016) 

 

School districts, individuals, and other entities sue 

the State alleging that the school finance system 

violates the Texas Constitution. The State argues that 

the plaintiffs lack standing because the relief sought, 

“namely legislative changes including changes in 

funding,” cannot be granted by the courts. 

 “Generally, standing under Texas law ‘requires a 

concrete injury to the plaintiff and a real controversy 

between the parties that will be resolved by the court.’” 

Here, “[w]hile the trial court could not write its own 

substitute legislation,” the court can “enjoin the 

Legislature from funding the school system until the 

Legislature cured the constitutional infirmity.” Because 

the Court “cannot say” such relief “could not possibly 

spur the Legislature to act, as it has done in the past in 

response to court decisions.” Thus, “[t]he Plaintiffs 

have standing.” 

 

4. Greater Houston Partnership v. Paxton, 468 

S.W.3d 51 (Tex. 2015) 

 

In a public information act case, the citizen 

requesting the information was authorized to intervene 

in this lawsuit. 

 

5. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“[U]tra vires actions may not be brought against a 

governmental unit, but must be brought against the 

allegedly responsible government actor in his official 

capacity.” 

“Standing assures there is a real controversy 

between the parties that will be determined by the 

judicial declaration sought.” Each party must have 

standing. But, a “‘court need not analyze the standing 

of more than one plaintiff—so long as that plaintiff has 

standing to pursue as much or more relief than any of 

the other plaintiffs.’” 

Standing “is determined at the beginning of a 

case. . . .” 
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6. Boeing Company v. Paxton, 466 S.W.3d 831 (Tex. 

2015) 

 

Public Information Act (PIA) request for 

information about Boeing’s contract with San Antonio. 

The Supreme Court ruled “that a private party may 

assert the exception to protect its competitively 

sensitive information . . . [and, here] that the 

information withheld [is protected because it] will 

benefit the private party’s competitors. . . .” 

“The Texas Public Information Act gives the 

public the right to access information the government 

collects, . . . [although there are] about sixty 

exceptions.” One protects information that would 

provide advantage to a competitor. 

“Public information includes information that is 

collected, assembled, or maintained by or for a 

governmental body. Such information is available by 

request unless an exception applies.” Sometimes the 

information requested concerns private parties. The 

Act allows the private party “to raise the issue . . . with 

the [AG], or in district court, or both.” 

Generally, the government must “raise and argue 

any applicable disclosure exception to the [AG] as a 

prerequisite to judicial review.” But, the “general rule 

does not apply, however, when the requested 

information implicates another person’s privacy or 

property interests.” 

A private party can request the AG to exempt 

requested information, but it is not required to do so. 

Boeing asserted the information was critical. 

Regardless, “the test under section 522.104 is whether 

knowing another bidder’s overhead costs would be an 

advantage, not whether it would be a decisive 

advantage.” Here, “Boeing has the right to protect its 

own privacy and property interest through the judicial 

remedy section 552.325 provides.” 

 

7. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

  “Standing is a component of subject-matter 

jurisdiction, . . . and appellate standing is typically 

afforded ‘only to parties of record. . . .’” An appeal by 

“an improper party must be dismissed.” “We always 

have jurisdiction to resolve questions of standing and 

jurisdiction, and we do so via de novo review.” 

 The state has a “right to defend Texas law from 

constitutional challenge.” 

 A “third party may file an appeal where the 

prospective appellant is ‘deemed to be a party’ under 

the doctrine of virtual representation. . . . [T]he 

prospective appellant must establish: ‘(1) it is bound by 

the judgment; (2) its privity of estate, title, or interest 

appears from the record; and (3) there is an identity of 

interest between the appellant and a party to the 

judgment.’” Here, the state cannot satisfy this test. 

 The “‘right of intervention is ultimately rooted in 

equity.’” “Texas courts allow post-judgment 

intervention only upon careful consideration of any 

prejudice the prospective intervenor might suffer if 

intervention is denied, any prejudice the existing 

parties will suffer as a consequence of untimely 

intervention, and any other circumstance that may 

‘militat[e] either for or against [the] determination.’” 

But, first, the intervenor must have standing. “Indeed, 

‘[s]tanding is a prerequisite to subject-matter 

jurisdiction, and subject-matter jurisdiction is essential 

to a court’s power to decide a case.’” 

 Here, the state was aware of the suit and “failed to 

diligently assert its rights.” 

 The “same constitutional principles that reserve 

each state’s right to govern marriage also constrain the 

judiciary by limiting our reach to the adjudication of 

live controversies brought by parties with standing to 

appear before the courts.” 

 

8. Dacus v. Parker, 466 S.W.3d 820 (Tex. 2015) 

 

Election contest concerning street drainage 

charges. Footnote 2: As registered voters, the 

petitioners had standing to contest the election. 

 

9. Sneed v. Webre, 465 S.W.3d 169 (Tex. 2015) 

 

Shareholder derivative suit, governed by the 

former Texas Business Corporations Act, (TBCA) 

involving a closely held parent corporation and its 

wholly owned subsidiary. Defendant officers moved to 

dismiss for want of jurisdiction arguing shareholder 

lacked standing to sue on behalf of subsidiary and 

because shareholder failed to show that directors’ 

failure to sue was guided by more than unsound 

business judgment. The Supreme Court held that the 

business judgment rule does not affect standing in 

derivative suits on behalf of closely held corporations 

and that Texas law recognizes “double-derivative” 

standing by shareholders of parent corporations to sue 

on behalf of subsidiaries. 
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“‘Standing is a constitutional prerequisite to 

maintaining suit in either federal or state court.’” 

“Generally, unless standing is conferred by statute, ‘a 

plaintiff must demonstrate that he or she possesses’” a 

justiciable interest in a conflict. Here, “Article 5.14(b) 

[of the TBCA] provides statutory standing for 

shareholder derivative lawsuits in most instances.” 

 The business judgment rule protects officers and 

directors from liability for actions that, while 

“negligent, unwise, inexpedient, or imprudent,” are 

“‘within the exercise of their discretion and judgment 

in the development or prosecution of the enterprise in 

which their interests are involved.’” In addition to 

serving as a defense on the merits of a claim against 

officers and directors, the business judgment rule also 

“applies to the board of directors’ decision whether to 

pursue the corporation’s cause of action.” For most 

corporations, the TBCA authorizes a derivative suit only 

if the board fails or refuses to pursue the corporate 

cause of action after a written demand by the 

shareholder-plaintiff, a courts will defer to the board’s 

decision unless the shareholder-plaintiff shows “’that 

something beyond unsound business judgment has 

governed the board of directors’ refusal to act.’” 

 However, the TBCA expressly provides that its 

demand and dismissal requirements do not apply to 

derivative suits brought on behalf of closely held 

corporations. By removing these requirements, “the 

Legislature gave shareholders of closely held 

corporations the right to pursue corporate causes of 

action derivatively without interference from the board 

of directors.” “When a closely held corporation is 

injured, and such an injury decreases the value of its 

shares, its shareholders have standing to pursue the 

corporation’s causes of action derivatively . . . and it is 

immaterial whether the board of directors approves or 

disapproves of the derivative litigation.” 

 In addition, the Supreme Court recognized the 

concept of “double derivative” standing, holding that 

shareholder had standing to sue derivatively on behalf 

of subsidiary. “‘In a ‘double derivative’ action, the 

shareholder is effectively maintaining the derivative 

action on behalf of the subsidiary, based upon the fact 

that the parent or holding company has derivative 

rights to the cause of action possessed by the 

subsidiary.” 

Under the TBCA’s provisions governing derivative 

proceedings, while the definition of “shareholder” 

expressly includes “a beneficial owner whose shares 

are held in a voting trust or by a nominee on the 

beneficial owner’s behalf,” it “may also include other 

types of beneficial ownership.” Because is well-settled 

that the shareholders “are the beneficial owners of the 

assets of the corporation,” a shareholder of a parent 

corporation is the beneficial owner of its subsidiaries. 

“[I]n the closely held corporation context, the 

derivative plaintiff is not required to be a shareholder 

of the corporation he is bringing suit on behalf of, and 

the definition of a shareholder does not exclude those 

with a beneficial or equitable interest in a subsidiary. 

We conclude that the Legislature has provided for 

double-derivative suits of this nature.” 

 

10. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

 Standing “to pursue an antitrust suit exists only if 

a plaintiff shows (1) injury in-fact, an injury to the 

plaintiff proximately caused by the defendant’s 

conduct; (2) antitrust injury; and (3) proper plaintiff 

status, which assures that other parties are not better 

situated to bring suit.” 

 

11. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

 Defendant purchased and then sold interests in the 

life insurance policies of others, and certain entities 

were set up as escrow agents. They might come into 

possession of the death benefits. 

 “‘A relief defendant (sometimes referred to as a 

nominal defendant) may ‘be joined to aid the recovery 

of relief’ and ‘has no ownership interest in the property 

which is the subject of litigation.’’” Here, the case is 

remanded to consider the arguments of the relief 

defendants. 

 

12. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 
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plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-

]matter jurisdiction, we consider [standing issues] as 

we would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact 

issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been 

more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 

they should have been considered by the court of 

appeals. 

Also, it was unclear whether the pretrial hearing 

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

13. In re Bridgestone Americas Tire Operations, LLC, 

459 S.W.3d 565 (Tex. 2015) 

 

Children are injured and parents are killed in an 

SUV rollover accident in Mexico allegedly caused by a 

tire failure. Children’s maternal grandparents, who are 

also Mexico residents, become children’s legal 

guardians by operation of Mexican law. Children’s 

uncle, a Texas resident, files suit in Texas as their next 

friend against tire manufacturer, a Delaware company, 

as well as a Texas auto dealership that exported the 

SUV to Mexico. 

 Manufacturer filed a motion to dismiss for forum 

non conveniens, arguing that the suit belonged in 

Mexico rather than Texas. As part of his response, next 

friend asserted that his Texas residence precluded 

dismissal due to the “Texas-resident exception” to the 

forum non conveniens statute. 

 The statute includes an exception prohibiting a 

stay or dismissal for forum non conveniens “if the 

plaintiff is a legal resident of this state.” “When the 

Texas-resident exception outlined in subsection 

71.051(e) applies, a case may not be dismissed on 

forum-non-conveniens grounds no matter how tenuous 

its connection to Texas.” 

 Manufacturer argued that uncle lacked authority 

under TEX. R. CIV. P. 44 to sue as children’s next 

friend because they had a legal guardian—namely, 

grandparents. “When we analyze Texas’s procedural 

rules, we apply the same rules of construction that 

govern the interpretation of statutes. That is, we look 

first to the rule’s language and construe it according to 

its plain meaning.” However, the Rules of Civil 

Procedure “are given a liberal construction in order to 

obtain ‘a just, fair, equitable and impartial adjudication 

of the rights of litigants under established principles of 

substantive law.” 

Rule 44 provides, “Minors . . . who have no legal 

guardian may sue and be represented by ‘next 

friend’…” The significance of this language is that a 

child with a guardian “does not need next-friend 
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representation in order to litigate his claims,” and for 

the rule to make sense, “it must be construed to enable 

minors to prosecute their claims—through a next 

friend—when they otherwise could not through a legal 

guardian.” Where a minor has a legal guardian in 

another jurisdiction who “lacks authority to sue on the 

minor’s behalf in Texas,” it follows that “the minor 

may sue by next friend under Rule 44.” 

 While a guardian of the estate appointed in Texas 

has authority to sue for damages on the minor’s behalf 

in Texas courts, “Texas’s guardianship statutes confer 

no such general authority on guardians appointed or 

recognized in other jurisdictions.” “[A] nonresident 

guardian of a nonresident ward with no connection to 

Texas beyond a possible lawsuit simply has no 

authority to sue on behalf of the ward in Texas in his 

capacity as guardian.” Accordingly, grandparents had 

no authority to sue in Texas courts on behalf of 

children in their capacity as legal guardians under 

Mexican law, and therefore “Rule 44 allows [children] 

to sue by next friend.” 

 Because the Texas-resident exception applies to a 

“plaintiff,” the application of that exception turns on 

whether the Texas resident next friend is a “plaintiff” 

as defined under the forum non conveniens statute. In 

determining this, “we focus on the specific statutory 

definition of ‘plaintiff,’ but we also consider that 

definition in the context of the entire forum-non-

conveniens statute and chapter 71 as a whole.” “We 

presume the Legislature enacted the statute ‘with 

complete knowledge of the existing law and with 

reference to it.’” 

 Under the forum non conveniens statute, a 

“plaintiff” is “a party seeking recovery of damages for 

personal injuries or wrongful death.” However, it is 

well settled in Texas that “‘[i]n a suit by a “next 

friend,” the real party plaintiff is the child and not the 

next friend.’” The next friend is “’neither technically or 

substantial the party, but resembles an attorney, or a 

guardian ad litem, by whom a suit is brought or 

defended in behalf of another.’” 

 “In light of this well-settled law, we cannot 

conclude that a next friend is ‘a party seeking recovery 

of damages for personal injury or wrongful death.’” 

Thus, a Texas resident next friend representing 

nonresidents is not entitled to the protection of the 

Texas-resident exception under § 71.051(e). 

 

 

 

 

 

E. Assignments 

 

1. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 

plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-

]matter jurisdiction, we consider [standing issues] as 

we would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact  
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issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been 

more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 

they should have been considered by the court of 

appeals. 

 Also, it was unclear whether the pretrial hearing 

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

F. Presuit Depositions: Rule 202 

 

1. In re City of Dallas, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 County and college filed a petition under TEX. R. 

CIV. P. 202 to investigate a potential claim against city. 

The Supreme Court granted mandamus requiring the 

county court “to first determine its jurisdiction” over 

the potential claim. 

 TEX. R. CIV. P. 202 “allows a court to authorize 

depositions ‘to investigate a potential claim or suit.’” 

 Subject-matter jurisdiction is “essential.” And a 

“party ‘cannot obtain by Rule 202 what it would be 

denied in the anticipated action.’ Therefore, ‘for a 

party to properly obtain Rule 202 pre-suit discovery, 

‘the court must have subject matter jurisdiction over 

the anticipated action.’’” 

 

 

 

 

2. In re DePinho, ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In a per curiam opinion, the Texas Supreme Court 

follows In re John Doe a/k/a “Trooper”, 444 S.W.3d 

603 (Tex. 2014), which holds that a party may not 

obtain a TEX. R. CIV. P. 202 deposition where the court 

does not “‘have subject-matter jurisdiction over the 

anticipated action,’” and holds that “a court may not 

order TEX. R. CIV. P. 202 depositions to investigate 

unripe claims.” 

 

G. Initiating Suit 

 

No cases to report. 

 

H. Temporary Restraining Order / Temporary 

Injunctions  

 

1. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

 In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

 The “due–process right of a party to be present at 

a civil trial—much less the right of a party to have a 

designated representative present at a temporary–

injunction hearing—is not absolute.” 

Courts balance the parties’ interests with 

“‘presumptively greater weight’” provided to 

participation in the process. “Because of the 

presumption in favor of participation, due process 

ordinarily will preclude courts from excluding parties 

or their representatives from proceedings, at least when 

they are able to understand the proceedings and to 

assist counsel in the presentation of the case. However, 

courts have discretion to exclude parties and their 

representatives in limited circumstances when 

countervailing interests overcome this presumption.” 

Here, the trial court was required to balance the harm 

plaintiff would have suffered by exposing its trade 

secrets to defendant’s representative. Footnote 3: “At  
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this preliminary stage, the trial court need not 

determine that the information is, in fact, a trade secret. 

Rather, the trial court need only ascertain whether the 

information is entitled to trade-secret protection until 

the trial on the merits.” 

The trial court was required to consider “the 

degree to which [defendant’s] defense of [plaintiff’s] 

claims would be impaired by [the] exclusion [of its 

corporate representative].” 

Here, the “trial court did not balance the 

competing interests.” Footnote 4: “To decide the 

preliminary question of whether [defendant’s 

representative] could be excluded from the temporary 

injunction hearing, the trial court could have conducted 

an in camera hearing with [him] absent or ordered the 

parties to provide affidavits for its in camera 

inspection.” 

“To the extent the open–courts provision might 

confer a right of public access, this right clearly would 

not be absolute, but instead would be subject to 

reasonable limitations imposed to protect 

countervailing interests, such as the preservation of 

trade secrets.” 

TEX. R. CIV. P. 276(a) relates to “the Rule,” viz. 

the rule of sequestration: “the process of swearing in 

the witnesses and removing them from the courtroom, 

where they cannot hear the testimony of any other 

witness); see also TEX. R. EVID. 614. The Rule 

provides that trial courts ‘shall’ exclude witnesses upon 

the request of a party. However, three classes of 

witnesses are exempt from the operation of the Rule, 

including ‘an officer or employee of a party that is not 

a natural person and who is designated as its 

representative by its attorney.’” Here, however, 

plaintiff did not rely upon the Rule; it relied upon the 

Trade Secrets Act, TEX. CIV. PRAC. & REM. CODE §§ 

134A.001-.008, to which the Rule does not apply. The 

Trade Secrets Act “requires trial courts to take 

reasonable measures to protect trade secrets and creates 

a presumption in favor of granting protective orders to 

preserve the secrecy of trade secrets, which may 

include provisions for, among other things, ‘holding in 

camera hearings.’” The Trade Secrets Act “granted the 

trial court discretion to exclude [defendant’s 

representative] from portions of the temporary 

injunction hearing involving alleged trade secret 

information.…” 

TEX. R. CIV. P. 76a “only governs the sealing of 

‘court records.’ It does not implicate oral testimony, 

and thus does not apply” here. 

 

 

2. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

 

Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decrees allocated costs to “‘the party who incurred 

them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that 

litigants had an adequate remedy at law, precluding 

injunctive relief. 

The Supreme Court rejected the district clerk’s 

argument that litigants could have filed a motion to 

retax costs and thus had an adequate remedy at law. 

“Generally, the existence of an adequate remedy at law 

will bar equitable relief. However, if an otherwise 

complete and adequate remedy at law will lead to a 

multiplicity of suits, ‘that very fact prevents it from 

being complete and adequate.’ ‘[T]he unlawful acts of 

public officials’ are prime candidates for injunctions 

‘when [those acts] could cause irreparable injury or 

when such remedy is necessary to prevent a 

multiplicity of suits.’” 

“A motion to retax costs confront[ed] the 

correctness of the clerk’s ministerial calculations,” and 

is properly used to correct such “fact-specific errors” 

as “miscalculating the cost of an item or billing an item 

that is not statutorily taxable,” “made in individual 

cases that require a similarly individual approach to 

redress.” 

Here, by contrast, litigants were “complaining of 

. . . a systematic policy that contravenes the law,” and 

“[i]t would be wasteful to force each individual 

[litigant] to file a motion to retax costs when a single 

injunction will do.” 

Also, the injunction, which enjoined the district 

clerk not just “from billing costs to the named parties, 

but to all litigants who qualify as indigent,” was not 

overbroad. “An injunction must be broad enough to  
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‘prevent repetition of the evil sought to be stopped.’” 

“When a policy or procedure is challenged as being in 

conflict with state law, any injunction that issues will 

necessarily affect individuals beyond the named 

parties.” The injunction was not overbroad, because it 

“tracks the language of Rule 145” and “does not 

restrain the District Clerk from any lawful activity.” 

Finally, injunction, rather than mandamus, was 

the appropriate remedy. “When the purpose of the suit 

is to compel action, then mandamus is proper; 

conversely, when the purpose is to restrain action or 

threatened action, then an injunction is proper.” Here, 

because “the true relief lies in enjoining the District 

Clerk from continuing his policy” of collecting costs 

from indigent litigants, injunction was proper. 

 

3. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

 

Footnote 4: An interlocutory appeal of a 

temporary injunction was rendered moot when the trial 

court ruled on plaintiffs’ motion for a permanent 

injunction. 

  

I. Collateral Attack 

 

No cases to report. 

 

J. Intervention and Joinder 

 

1. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

A “third party ‘is not required to secure the 

court’s permission to intervene.’ ‘Any party may 

intervene by filing a pleading, subject to being stricken 

[ ] by the court for sufficient cause on the motion of 

any party.’”  

While TEX. R. CIV. P. 60 imposes no deadline to 

intervene, decisional law “dictates that a party may not 

intervene post-judgment unless the trial court first sets 

aside the judgment.” Here, the trial court’s “oral 

pronouncement disposed of all issues between the two 

parties, and because the trial court indicated its intent 

to render immediate judgment, the announcement 

served as a binding judgment effective as of that 

moment.” The intervention was untimely, and its 

appeal thus improper. 

 A “third party may file an appeal where the 

prospective appellant is ‘deemed to be a party’ under 

the doctrine of virtual representation. . . . [T]he 

prospective appellant must establish: ‘(1) it is bound by 

the judgment; (2) its privity of estate, title, or interest 

appears from the record; and (3) there is an identity of 

interest between the appellant and a party to the 

judgment.’” 

 The “‘right of intervention is ultimately rooted in 

equity.’” “Texas courts allow post-judgment 

intervention only upon careful consideration of any 

prejudice the prospective intervenor might suffer if 

intervention is denied, any prejudice the existing 

parties will suffer as a consequence of untimely 

intervention, and any other circumstance that may 

‘militat[e] either for or against [the] determination.’” 

 But, first, the intervenor must have standing. 

“Indeed, ‘[s]tanding is a prerequisite to subject-matter 

jurisdiction, and subject-matter jurisdiction is essential 

to a court’s power to decide a case.’” 

Here, the state was aware of the suit and “failed to 

diligently assert its rights.” 

 A plea in intervention “‘filed after judgment 

. . . may not be considered unless and until the 

judgment has been set aside.’” This is true even for “a 

flawed judgment.” 

 

K. Class Actions 

 

No cases to report. 

 

L. Declaratory Judgment 

 

1. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Review of an award of attorney’s fees under Ch. 

27.  

An award of attorney’s fees in a declaratory 

judgment “is permissive and subject to four express 

limitations—that it be ‘reasonable and necessary’ and 

also ‘equitable and just.’” This requires “a multi-

faceted appellate review because the limitations 

involved both evidentiary and discretionary matters.” 

 

2. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 
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authorize pipeline company to deduct compression 

costs. See below for original opinion.  

 

3. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

A “request for declaratory relief alone does not 

establish jurisdiction. . . . Because we lack mandamus 

jurisdiction, we also lack jurisdiction to grant 

declaratory relief.” 

 

4. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“Under the redundant remedies doctrine, courts 

will not entertain an action brought under the UDJA 

when the same claim could be pursued through 

different channels.” In this case, though there were 

administrative findings against some plaintiffs, the 

relief sought here went further.  

 

5. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

“A declaratory judgment granted on a traditional 

motion for summary judgment is reviewed de novo.” 

“Under the Uniform Declaratory Judgments Act, a 

trial court has discretion to award costs and attorney’s 

fees. When an appellate court reverses a declaratory 

judgment, it may reverse an attorney’s fee award, but it 

is not required to do so.” 

Due to the reversal of two principal points granted 

in a declaratory judgment, the Supreme Court 

remanded the case to determine the “appropriate award 

of costs and fees.” 

The Court also ruled that error was not waived 

regarding seller’s challenge to the award of fees. 

 

 

 

6. Stribling v. Millican DPC Partners, LP, 458 

S.W.3d 17 (Tex. 2015) 

 

 In a suit to quiet title and for declaratory 

judgment, a deed stated generally that it conveyed 

interests derived from a prior deed but it also contained 

a metes-and-bounds description that conveyed about 

34 fewer acres. The Supreme Court ruled that “the 

metes-and-bounds description better indicates the 

parties’ intent. . . .” 

The trial court had awarded attorney’s fees. “See 

TEX. CIV. PRAC. & REM. CODE § 37.004(c) 

(authorizing declaratory-judgment actions in boundary-

dispute cases).” 

 

7. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 Flood control district that had contract with city 

instructed it to remove certain bridges over bayous. 

This necessitated the relocation of utilities on the 

bridges. The Supreme Court ruled “the District made 

the relocation necessary within the contemplation” of 

the relevant statute, and thus it, not the owner of the 

utilities, had to bear the expense. Prospective 

declaratory relief was permissible because the act was 

ultra vires. 

 “[W]hile a suit for injunctive and declaratory 

relief brought against an officer in her official capacity 

is not shielded by immunity from suit, the available 

relief is restricted because ‘the suit is, for all practical 

purposes, [a suit] against the [governmental entity],’ 

and the governmental entity is generally immune from 

claims for retrospective monetary relief. [Even 

though] . . . declaratory judgment claims seeking 

‘retrospective monetary [relief] are generally barred by 

immunity,’ claims for prospective payment in accord 

with a statutory obligation are not necessarily barred. 

 “Although [the] declaration essentially is a 

requirement for prospective relief against the District, 

the District’s immunity does not shield it from such 

relief.” 

 

8. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art.  
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XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The Supreme Court 

granted bank’s petition for review on the issue of the 

attorney’s fee award. 

 “Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” Bank satisfied this 

rule both by pleading § 37.009 of the UDJA and by 

generally praying for attorney’s fees. 

 However, homeowners argued that bank could not 

recover attorney’s fees because neither party had pled 

“a cognizable claim for declaratory relief.” 

Homeowners argued, as before the trial court, that 

bank’s claim should be re-characterized as something 

other than declaratory relief. Homeowners also argued, 

for the first time before the Supreme Court, that its  

 

own pleadings also did not state a cognizable claim for 

declaratory relief. 

 “Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 

similarly restricted and may not overlook the parties’ 

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.’” 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 While courts may raise jurisdictional issues sua 

sponte and for the first time on appeal, “the UDJA does 

not confer jurisdiction, but ‘is merely a procedural 

device in deciding cases already within a court’s 

jurisdiction.” “Therefore, an appellate court may not 

re-characterize the parties’ claims as being for 

something other than declaratory relief unless the 

parties preserved the issue for appeal.” 

 Here, because both parties pleaded for 

“declaratory judgment” and because homeowners did 

not argue at trial or even on appeal that their own claim 

was mischaracterized as a declaratory judgment claim, 

“it was error for the court of appeals to address [this 

argument] on appeal.” 

Accordingly, “we must accept [homeowners’] 

claim for what it purports to be—a claim for 

declaratory relief.” Because bank pleaded for 

attorney’s fees for either prosecuting or defending a 

claim for declaratory relief, an award of attorney’s fees 

under UDJA was authorized. 

 

9. Farm Bureau County Mutual Insurance Company 

v. Rogers, 455 S.W.3d 161 (Tex. 2015) 

  

 Carrier filed declaratory judgment against insured; 

both parties sought attorney’s fees. The trial court 

denied the carrier’s motion for summary judgment. Its 

order had a “Mother Hubbard” clause. The Supreme 

Court ruled “the order is not final . . . [because] it did 

not resolve the parties’ competing requests for 

attorney’s fees.” 

“See TEX. CIV. PRAC. & REM. CODE § 37.009 

[]authorizing courts in a declaratory judgment action to 

award ‘costs and reasonable and necessary attorney’s 

fees as are equitable and just’[].” 

Footnote 2: The “failure to ‘substantially 

prevail[ ]’ on a declaratory judgment claim does not 

preclude recovery of attorney’s fees under the UDJA.” 
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M. Bill of Review 

 

1. Katy Venture, Ltd. v. Cremona Bistro Corp., 469 

S.W.3d 160 (Tex. 2015) 

 

Commercial tenant sued landlord for negligence 

and obtained a no-answer default judgment. Landlord 

did not receive personal service or timely notice of the 

judgment because landlord failed to update its 

registered address with the Secretary of State. Landlord 

petitioned for an equitable bill of review to set aside 

the default judgment, arguing that tenant failed to 

properly certify landlord’s “last known mailing 

address” as required by the rules of civil procedure 

when tenant instead provided landlord’s old address in 

the certificate. Because there was some evidence that 

landlord’s failure to receive notice of the default 

judgment was solely the result of tenant’s failure to 

certify landlord’s last known address, the Supreme 

Court reversed the trial court’s summary judgment in 

favor of tenant on the bill of review. 

 “Rule 239a of the Texas Rules of Civil Procedure 

requires a party who obtains a default judgment to 

certify the defendant’s ‘last known mailing address’ to 

the clerk of the court, who then mails written notice of 

the default judgment to that address.” “Importantly,” 

this requirement “differs from the requirement to serve 

process using [a corporate defendant’s] registered 

address on file with the Secretary of State.” “While 

failure to comply with Rule 239a will not affect the 

finality of a default judgment, misleading the trial court 

by giving the wrong ‘last known mailing address’ will 

make a default judgment subject to a bill of review.” 

 A bill of review “is an equitable proceeding,” by 

which a party seeks to set aside a judgment “that is no 

longer subject to challenge by a motion for a new trial 

or direct appeal,” the elements of which are: “‘(1) a 

meritorious defense to the underlying cause of action, 

(2) which the plaintiff was prevented from making by 

the fraud, accident or wrongful act of the opposing 

party or official mistake, (3) unmixed with any fault or 

negligence on its own part.” However, a bill of review 

plaintiff claiming “‘a due process violation for no 

service of process or notice of a default judgment . . . is 

relieved of proving the first two elements’ and must 

only prove that its own fault or negligence did not 

contribute to the lack of service or notice.” 

 Here, there was evidence that tenant knew of 

landlord’s current address when it certified landlord’s 

old address as the “last known mailing address,” 

raising a genuine issue of material fact as to tenant’s 

compliance with Rule 239a. Additionally, while “an 

entity’s failure to update its registered address with the 

Secretary of State constitutes negligence in the service-

of-process context,” “that negligence did not 

necessarily contribute to cause [landlord’s] failure to 

receive notice of the default judgment in this case.” 

While landlord’s negligent failure to update its 

registered address “contributed to [its] lack of actual 

service of process,” the evidence that tenant knowingly 

provided an out-of-date address for landlord in its Rule 

239a certificate created a “fact issue as to whether that 

negligence also contributed to [its] failure to receive 

notice of the default judgment.” Because landlord 

needed “only to establish lack of negligence to obtain 

an equitable bill of review,” summary judgment 

denying the bill of review was improper. 

 

2. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

 Long after an estate had closed, information 

revealed that a county official stole large sums of 

money from many estates. Heirs filed a bill of review 

against the original administrator. The Supreme Court 

ruled that the bill of review was untimely. 

 “The purpose of a limitations period is to 

‘establish a point of repose and to terminate stale 

claims.’” 

 “Generally, a bill of review allows a party to 

challenge a judgment after the time for filing a motion 

for new trial or an appeal has expired. . . . An equitable 

bill of review must ordinarily be filed within four years 

of the date the judgment is signed unless extrinsic 

fraud is established or an express limitations period is 

prescribed by statute.” For this action in probate court, 

the statute “establishes a two-year limitations period 

for bills of review attacking a probate decision, order, 

or judgment.” 

 “Generally, a bill of review allows a party to 

challenge a judgment after the time for filing a motion 

for new trial or an appeal has expired. . . . An equitable 

bill of review must ordinarily be filed within four years 

of the date the judgment is signed unless extrinsic 

fraud is established or an express limitations period is 

prescribed by statute.”  

 Footnote 8: A “bill of review . . . is a direct attack 

on a judgment and only the court rendering the original 

judgment has jurisdiction over the proceeding. 

 “To obtain an equitable bill of review, a petitioner 

must generally plead and prove (1) a meritorious claim 

or defense to the judgment, (2) which the petitioner 

was prevented from making by official mistake or by 

the opposing party’s fraud, accident, or wrongful act, 

(3) unmixed with any fault or negligence on the 
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petitioner’s own part.” 

 “Unless otherwise specified by statute, equitable 

bills of review carry a four-year statute of limitations.” 

 “Statutory bills of review . . . exist[] pre-

dominantly in the probate and guardianship contexts.” 

 “Enacting statutes of limitations is a legislative 

prerogative.” 

Though there are general statutes of limitations, 

when a specific statute is provided, it controls. 

Limitations can be tolled by the discovery rule 

and by fraudulent concealment. “The discovery rule 

applies on a categorical basis to injuries that are both 

inherently undiscoverable and objectively verifiable,” 

and defers accrual of a cause of action. “[F]raudulent 

concealment is a fact-specific equitable doctrine that 

tolls limitations until the fraud is discovered or could 

have been discovered with reasonable diligence.” 

When “misconduct is evident, diligent inquiry is 

required.” 

 “[W[e have declined to apply the discovery rule to 

extend limitations in probate cases involving 

inheritance and heirship claims.” 

Here, the heirs had notice “that would cause a 

reasonably prudent person to make inquiry.” 

 

N. Quo Warranto 

 

No cases to report. 
 

V. DEFENSIVE ISSUES 

 

A. Special Appearance 

 

No cases to report. 

 

B. Answer 

 
No cases to report. 

 

C. Special Exceptions 

 

1. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

“Defendants may further limit the scope of 

discovery through the judicious use of special 

exceptions, which are ‘the appropriate vehicle . . . by 

which an adverse party may force clarification of 

vague pleadings,’ thereby narrowing the range of facts 

that will be of consequence in the action.” Footnote 

105: “‘A petition is sufficient if it gives fair and 

adequate notice of the facts upon which the pleader 

bases his claim. The purpose of this rule is to give the 

opposing party information sufficient to enable him to 

prepare a defense.’” 

 

D. Arbitration and Alternative Dispute Resolution 

 

1. RSL Funding, LLC v. Pippins, ___ S.W.3d ___ 

(Tex. 2016)(7/1/16) 

 

Purchaser entered sales contract to purchase 

annuities from beneficiaries. Sales contract included an 

arbitration clause. When the annuities’ issuer refused 

to honor the sales contract, purchaser sued issuer and 

beneficiaries for a declaratory judgment. Beneficiaries 

were initially aligned with purchaser, but after suit was 

filed, beneficiaries informed purchaser that they were 

terminating their contracts and then sued purchaser for 

breach of contract. Purchaser initiated arbitration with 

beneficiaries and moves to stay litigation, but 

beneficiaries and issuer argued that purchaser has 

waived its right to arbitrate. 

In a per curiam opinion, the Supreme Court held 

that purchaser had not waived arbitration. “The party 

asserting waiver bears a heavy burden of proof to show 

the party seeking arbitration has waived its arbitration 

right.” Here, the delay between “the appearance of an 

arbitrable dispute” and the initiation of arbitration “was 

not so long as to establish” an intent to waive 

arbitration. The discovery, motions practice, and other 

litigation conduct undertaken by purchaser related to 

its non-arbitrable dispute with issuer, which was not 

arbitrable, was “not relevant to the question” of 

whether purchaser waived its right to arbitrate with 

beneficiaries. 

 

2. Hoskins v. Hoskins, 497 S.W.3d 490 (Tex. 2016) 

 

Family members agreed to arbitrate a dispute 

regarding trust property “‘pursuant to the provisions of 

the Texas General Arbitration Act.” The arbitrator 

grants summary judgment for respondent dismissing 

claimant’s claims based on statute of limitations and on 

claimant’s lack of standing. Claimant filed a 

supplemental complaint adding additional claims, but 

the arbitrator held no more hearings and signed a final 

award dismissing all claims against respondent with 

prejudice. When respondent filed suit to confirm the 
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award, claimant moves to vacated the award on the 

common-law ground that the arbitrator manifestly 

disregarded the law and on the statutory ground that 

the arbitrator “‘conducted the hearing’” contrary to 

statute “‘in a manner that substantially prejudiced [his] 

rights.’” 

The Supreme Court addressed the “statutory-

interpretation issue of first impression” on which “the 

courts of appeals are divided” of whether “a party 

seeking to vacate an arbitration award under the Texas 

General Arbitration Act (TAA) may invoke extra-

statutory, common-law vacatur grounds,” and held that 

a party cannot do so., and that “in proceedings 

governed by [the TAA], [TEX. CIV. PRAC. & REM. 

CODE §] 171.088 provides the exclusive grounds for 

vacatur of an arbitration award.” 

 “When statutory text is clear and unambiguous, 

we construe that text according to its plain and 

common meaning unless a contrary intention is 

apparent from the statute’s context.” “‘[B]ecause Texas 

law favors arbitration, judicial review of an arbitration 

award is extraordinarily narrow.’” 

 “The TAA states that the court, on application of a 

party, ‘shall confirm’ an arbitration award ‘[u]nless 

grounds are offered for vacating, modifying, or 

correcting [it] under [TEX. CIV. PRAC. & REM. CODE 

§§] 171.088 or 171.091.’” Section 171.088 enumerates 

grounds on which “the court shall vacate an award,” 

and section 171.091 provides for modification or 

correction of an award to correct clerical errors or if 

the award “involves ‘a matter not submitted to’ the 

arbitrators.” 

 “The statutory text could not be plainer: the trial 

court ‘shall confirm’ an award unless vacatur is 

required under one of the enumerated grounds in 

section 171.088.” “[T]he TAA leaves no room for 

courts to expand on those grounds, which do not 

include an arbitrator’s manifest disregard of the law.” 

 Claimant also argued, “[a]s his lone statutory 

ground for vacatur on appeal,” that the award should 

be vacated under TEX. CIV. PRAC. & REM. CODE § 

171.088(a)(3)(D) because “the arbitrator ‘conducted 

the hearing’ contrary to section 171.047”—which 

entitles a party in an arbitration hearing to be heard, 

present evidence, and cross-examine witnesses—“‘in a 

manner that substantially prejudiced [his] rights,’”—

specifically, “that the arbitrator erred by issuing a final 

award without holding a hearing on [claimant’s] 

supplemental complaint, which he filed after the 

arbitrator granted summary judgment.” 

 Because the claims in the supplemental complaint 

“were encompassed by the arbitrator’s grant of 

summary judgment based on [claimant’s] lack of 

standing[,] . . . an additional hearing [on those claims] 

would have been redundant.” “Accordingly, the 

arbitrator’s failure to conduct a second hearing did not 

amount to a violation of the TAA’s hearing 

requirements, nor did it substantially prejudice 

[claimant’s] rights.” 

 

3. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

 Attorney’s fee contract required arbitration of 

claims but excepted any claim for fees or expenses. 

The Supreme Court that arbitration was enforceable 

because the “client did not prove that either the 

arbitration provision is substantively unconscionable or 

any other defense to” arbitration. 

 “Arbitration agreements can be enforced under 

either statutory provisions or the common law. . . . [A] 

trial court’s ruling on a motion to compel arbitration 

may be challenged by interlocutory appeal . . . [or] by 

means of an original proceeding seeking mandamus 

relief. The ultimate issue of whether an arbitration 

agreement is against public policy or unconscionable is 

a question of law for the court. When public policy or 

unconscionability is the basis for denying a motion to 

compel arbitration and there are no factual disputes, the 

standard of review on appeal is de novo.” 

 “An arbitration agreement is unenforceable if it is 

procedurally unconscionable, substantively uncon-

scionable, or both.” 

 “Arbitration agreements may be either 

substantively or procedurally unconscionable, or both. 

. . . ‘Substantive unconscionability refers to the fairness 

of the arbitration provision itself, whereas procedural 

unconscionability refers to the circum-stances 

surrounding adoption of the arbitration provision. So, 

once it is established that a valid arbitration agreement 

exists and that the claims in question are within the 

scope of the agreement, a presumption arises in favor 

of arbitrating those claims and the party opposing 

arbitration has the burden to prove a defense to 

arbitration. The same principles apply to arbitration 

agreements between attorneys and clients.’”  

 Arbitration “‘clauses in attorney-client employ-

ment contracts are not presumptively uncon-

scionable.’” 

 “[P]arties asserting defenses to arbitration clauses 

have the burden to prove the defenses—including 

unconscionability. . . .” 

 “[A]bsent fraud, misrepresentation, or deceit, one 

who signs a contract is deemed to know and 
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understand its contents and is bound by its terms.” 

 Challenges “relating to an entire contract will not 

invalidate an arbitration provision in the contract; 

rather, challenges to an arbitration provision in a 

contract must be directed specifically to that 

provision.” Thus, “the defenses of unconscionability, 

duress, fraudulent inducement, and revocation must 

specifically relate to the arbitration portion of a 

contract, not the contract as a whole. . . .” 

An “arbitration agreement is not so one-sided as 

to be unconscionable just because certain claims are 

excepted from those to be arbitrated. That is, an 

arbitration agreement that requires arbitration of one 

party’s claims but does not require arbitration of the 

other party’s claims is not so one-sided as to be 

unconscionable.” In this case, both parties had to 

arbitrate claims within the scope, and neither could 

arbitrate claims outside of it. 

 Moreover, “the arbitration provision [does not] 

deprive[] [client] of a substantive right. . . . A 

substantive right is . . . ‘[a] right that can be protected 

or enforced by law; a right of substance rather than 

form.’” 

 Binding “arbitration is an accepted and adequate 

alternative to its resolution by a judge or jury.” 

 When “the Legislature has addressed a matter, as 

it has addressed the enforceability of arbitration 

provisions, we are constrained to defer to that 

expression. . . .” 

 “[W]e decline to impose, as a matter of public 

policy, a legal requirement that attorneys explain to 

prospective clients, either orally or in writing, 

arbitration provisions in attorney-client employment 

agreements.” 

 Finally, client’s “illusory defense fail[ed] because 

consideration exists for the provision and [firm] cannot 

avoid its promise to arbitrate . . . by . . . unilaterally 

amending or terminating the provision.” “An 

arbitration agreement is illusory if it binds one party to 

arbitrate, while allowing the other to choose whether to 

arbitrate. And an arbitration provision that is part of a 

larger underlying contract may be supported by the 

consideration supporting the underlying contract.” The 

“mere fact that an arbitration clause is one-sided does 

not make it illusory.” Here, the firm could not modify 

the terms. 

 

4. G.T. Leach Builders, LLC v. Sapphire V.P., LP, 

458 S.W.3d 502 (Tex. 2015) 

 

Developer sued insurance brokers, alleging that 

insurance brokers had allowed a builder’s risk policy to 

expire, leaving developer without water damage 

coverage when a hurricane struck, heavily damaging 

developer’s condominium development. Insurance 

brokers designated general contractor, subcontractors, 

and engineers as responsible third parties, alleging that 

construction defects contributed to the water damage 

that resulted in the uncovered losses. Developer 

promptly added the third parties as defendants. 

 After filing pretrial motions and participating in 

discovery, all of the defendants moved to compel 

arbitration. General contractor asserted an arbitration 

provision in the general contract with developer. 

Insurance brokers, engineers, and subcontractors also 

asserted the arbitration provision in the general 

contract, despite the fact that they were not signatories 

to the general contract. Finally, subcontractors also 

asserted an arbitration provision in their respective 

subcontracts with general contractor, despite the fact 

that developer was not a signatory to those 

subcontracts. 

 Developer argued that general contractor had 

waived arbitration by participating in litigation. A 

party may waive its right to enforce an arbitration 

agreement. “Waiver—the ‘intentional relinquishment 

of a known right’—can occur either expressly, through 

a clear repudiation of the right, or impliedly, through 

conduct inconsistent with a claim to the right.” “When 

. . . the relevant facts are undisputed, whether a party 

waived its right to arbitrate is a question of law.” 

 “A party asserting implied waiver as a defense to 

arbitration has the burden to prove that (1) the other 

party has ‘substantially invoked the judicial process,’ 

which is conduct inconsistent with a claimed right to 

compel arbitration, and (2) the inconsistent conduct has 

caused it to suffer detriment or prejudice.” “Because 

the law favors and encourages arbitration, ‘this hurdle 

is a high one.’” 

 When determining whether a party has 

substantially invoked the litigation process, courts 

consider “the totality of the circumstances” and a 

“‘wide variety’” of factors, including delay in moving 

to compel arbitration and the reasons therefore, the 

amount of discovery conducted by the movant, 

requests by the movant for the court to dispose of 

claims on the merits, and the movant’s assertion of 

affirmative claims for relief. Here, general contractor  

 

waited eighteen months to file its motion to compel 

arbitration, during which time it participated in 

litigation by “filing counterclaims, filing motions for 

relief, and participating in pretrial discovery.” 

“‘Merely taking part in litigation,’ however, ‘is not 
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enough.’” 

 Here, general contractor filed a joint motion for 

continuance with the other defendants stating that 

“‘there is insufficient time for the parties to prepare 

this case with the current trial setting’ and discovery 

‘cannot be completed prior to the current trial setting.’” 

General contractor then signed a Rule 11 agreement 

agreeing to a scheduling order and a new trial date. 

While requesting and agreeing to a new trial date may 

have been inconsistent with a claim of the right to 

arbitrate, these acts did not constitute an express 

waiver of the right to arbitrate because “‘[n]othing in 

[these statements] expressly waives arbitration or 

revokes [an] arbitration demand.’” 

 Considering the relevant factors, general 

contractor did not substantially invoke the litigation 

process. General contractor did not elect to resolve its 

disputes with developer in court; “rather, it is in this 

lawsuit because [developer] sued it.” While general 

contractor filed a counterclaim, it was in a separate, 

related lawsuit, was “defensive in nature,” and was a 

compulsory counterclaim. General contractor never 

sought disposition of either party’s claims on the 

merits.  

While general contractor filed a motion to transfer 

venue, “[w]e have rejected arguments relying on venue 

challenges to establish waiver because such challenges 

do not relate to the merits of the case.” In addition, 

while general contractor filed motions to designate 

responsible third parties, for continuance, and to quash 

depositions, these motions “were defensive, rather than 

offensive, in nature.” “A party’s litigation conduct 

aimed at defending itself and minimizing its litigation 

expenses, rather than at taking advantage of the judicial 

forum, does not amount to substantial invocation of the 

judicial process.” 

 While general contractor agreed to conduct joint 

discovery with the related case, “received copies of 

documents produced by other parties and transcripts of 

depositions by other parties,” “[r]esponding to 

discovery and simply being named in the lawsuit while 

discovery is ongoing do not amount to waiver. To the 

contrary, we have declined to find waiver even when 

the movant itself propounded written discovery.” Here, 

the only discovery actually propounded by general 

contractor was a request for disclosure included in its 

answer. “We have declined to find a waiver of the right 

to arbitrate in other cases where the movant made a 

request for disclosure.” “[A] party may protect its 

existing litigation rights from forfeiture without 

waiving its right to arbitration.” 

 Finally, while general contractor “could have been 

more prompt in seeking arbitration,” most of the delay 

occurred before general contractor was added as a 

defendant and before general contractor’s motion to 

transfer venue was denied. The three-month delay 

between the denial of the motion to transfer venue and 

the filing of the motion to compel arbitration was “not 

a substantial delay relative to the timeline of this case 

as a whole.” 

 In addition to substantial invocation of litigation, a 

party asserting an implied waiver of the right to compel 

arbitration must establish that it suffered “unfair 

prejudice” as a result of the movant’s litigation 

conduct, meaning “an ‘inherent unfairness caused by a 

‘party’s attempt to have it both ways by switching 

between litigation and arbitration to its own 

advantage.’’” “‘Waiver can be implied from a party’s 

unequivocal conduct, but not by inaction.’” Here, 

while general contractor “may have had access to more 

information as a result” of the litigation, it was 

developer, rather than general contractor, who chose to 

initiate the suit in the courts rather than arbitration, and 

general contractor “did not serve a single request for 

production, interrogatory, or deposition notice in the 

case.” Developer therefore failed to show “the kind of 

prejudice necessary to clear the ‘high hurdle’ of 

waiver.” 

 Developer argued that general contractor was 

barred from moving to compel arbitration because it 

had failed to comply with a contractual deadline to 

demand arbitration set forth in the arbitration 

agreement. However, this issue was for the arbitrator, 

and not the courts, to resolve. 

 When a motion to compel arbitration is filed, the 

courts’ role is “first to decide whether the parties made 

a valid and presently enforceable agreement to 

arbitrate,” and then “whether the present disputes fall 

within the scope of that agreement.” These questions 

are “sometimes referred to as questions of 

‘arbitrability.’” 

 Both the U.S. and Texas Supreme Courts have 

recognized “a distinction between questions of 

‘substantive arbitrability’—which courts decide—and 

‘procedural arbitrability’—which courts must refer to 

the arbitrators to decide.” The phrase “question of 

arbitrability” does not include “any potentially 

dispositive gateway,” but has “a far more limited 

scope” and does not include ‘“procedural’ questions 

which grow out of the dispute and bear on its final 

disposition” or “allegation[s] of waiver, delay, or a like 

defense.” 

 Engineers, insurance brokers, and subcontractors 

asserted the arbitration provision in the general 
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contract between developer and general contractor. 

These defendants argued that a “joinder provision” 

allowing that the arbitration “may include . . . “a 

subcontractor, a separate contractor . . . and other 

persons” authorized them to compel developer to 

arbitrate the claims against them despite the fact that 

they were not parties to the general contract. 

“[A] party seeking to compel arbitration must 

establish that a valid arbitration agreement exists and 

that the claims at issue fall within the scope of that 

agreement.” The “existence of a valid arbitration 

clause between specific parties” is “a gateway matter 

for the court to decide” based on “ordinary principles 

of state contract law.” 

 While, “in some circumstances” a non-signatory 

may enforce an arbitration agreement, the “general 

rule” is that “an arbitration clause cannot be invoked 

by a non-party to the arbitration contract.” “‘[The] 

policy favoring arbitration is strong, but it alone cannot 

authorize a non-party to invoke arbitration.’” Rather, 

the non-party “must establish that [it has] a valid legal 

right” to enforce the arbitration agreement. 

 Here, the arbitration provision’s language that the 

arbitration provision “may include” other parties was 

permissive, rather than mandatory. Because it did not 

require the joinder of non-parties, it could not serve as 

a basis to compel developer to arbitrate with non-

parties. 

 Engineers, insurance brokers, and subcontractors 

argued that developer was equitably estopped from 

denying its assent to the arbitration agreement. A 

litigant who sues seeking a “direct benefit” under a 

contract “subjects him or herself to the contract’s 

terms,” including any arbitration provision. The litigant 

cannot “‘have it both ways,’” and is estopped from 

seeking “‘to hold the non-signatory liable pursuant to 

duties under the contract’” while simultaneously 

denying the applicability of the contract’s arbitration 

provision. 

 Equitable estoppel only applies in this situation 

“when a claimant seeks ‘direct benefits’ under the 

contract” and not when the claim merely “‘relates to’” 

the contract. “The claim must ‘depend on the 

existence’ of the contract and be unable to ‘stand 

independently’ without the contract.” In other words, 

the “alleged liability must ‘arise[] solely from the 

contract or must be determined by reference to it,”’ and 

must at the same time not “‘arise[] from general 

obligations imposed by state law.’” 

 Here, developer’s claims against engineers, 

insurance brokers, and subcontractors were not seeking 

direct benefits under its contract with general 

contractor. Rather, developer was suing for breach of 

obligations under its separate contractors with 

engineers and insurance brokers and under the 

subcontracts between general contractor and 

subcontractors, respectively. 

 Subcontractors argued that because developer was 

suing them under their respective subcontracts with 

general contractor, developer was bound to the 

arbitration provisions contained in the subcontracts 

under the direct benefits estoppel doctrine. 

 The subcontracts each contained a mandatory 

arbitration provision, and developer, though a non-

signatory, might have been equitably estopped to deny 

their application. However, later in the contracts, each 

contract contained a provision expressly disclaiming 

the creation of a mandatory arbitration agreement, 

“[n]otwithstanding any provision to the contrary 

contained in [the contract].” 

 Generally, a court must give contracts with 

conflicting provisions “their plain meaning and enforce 

them without rendering either provision entirely 

superfluous.” However, that cannot be done “when the 

plain meaning of one provision unambiguously 

requires that we not enforce another.” 

 While these conflicting provisions might 

otherwise have created “an ambiguity that requires us 

to rely on canons of construction to determine the 

parties’ intent,” that was not necessary here because 

the paragraph disclaiming arbitration explicitly stated 

that it did so “[n]otwithstanding any provision to the 

contrary.” By expressly providing that it applied 

“notwithstanding” any other provision, this language 

“‘specifically provide[s] the means for resolving 

conflicts’ by providing that, in the event of any 

conflict, [the arbitration disclaimer paragraph] 

prevails.’” Thus, the subcontracts lacked a valid, 

enforceable arbitration provision. 

 

5. The Fredericksburg Care Company, L.P. v. Perez, 

461 S.W.3d 513 (Tex. 2015) 

 

 Family of nursing home resident sued it alleging 

that malpractice caused her death. Her pre-admission 

agreement contained an arbitration clause, but it did 

not comply with Chapter 74. The Supreme Court ruled 

that the FAA preemption was not exempted by the 

McCarran-Ferguson Act (MFA), which exempts 

“statutes enacted for the purpose of regulating the 

business of insurance.” “Section 74.451 . . . [is] not a 

law enacted . . . [to] regulat[e] the business of 

insurance. It simply applies to agreements to arbitrate 

health care liability claims. . . . Accordingly, the MFA 
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does not exempt section 74.451 from preemption by 

the FAA.” 

 Under § 74.451, “an agreement to arbitrate a 

health care liability claim must contain a written notice 

in bold-type, ten-point font that conspicuously warns 

the patient of several important rights.” It requires “that 

an arbitration clause provide a bold and conspicuous 

warning of a patient’s right to consult an attorney and 

the requirement that an attorney must sign the 

agreement. . . . [These terms] directly conflict with the 

FAA. . . .” 

The FAA “preempts section 74.451 except when 

an exemption applies. . . . [I]f the FAA does not apply, 

then section 74.451 is not preempted. . . .” 

 “The FAA applies to arbitration clauses in 

contracts that affect interstate commerce.” “Medicare 

payments made to a health care provider on a patient’s 

behalf [are] ‘sufficient to establish interstate commerce 

and the FAA’s application’ to [a] case.” 

 The “FAA does not conflict with all of Chapter 74, 

but only with section 74.451.” But, § 74.451 “has little 

to do with ‘the relationship between the insurance 

company and its policyholders.’” 

 “Section 74.451 is not an arbitration statute of 

general applicability, which courts have routinely held 

to fall beyond the scope of the MFA . . . because it 

applies only to agreements to arbitrate health care 

liability claims. . . . Conversely, section 74.451 is also 

not an arbitration statute that relates specifically to 

insurance contracts, which courts have found to fall 

under the MFA’s protection.” 

 

6. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

Filing suit did not breach a mediated settlement 

agreement because there was no covenant not to sue. 

“We find no language in the MSA in which Westergren 

agreed not to sue the Plank parties.” 

 

E. Ripeness and Mootness 

 

1. Morath v. The Texas Taxpayer and Student 

Fairness Coalition, 490 S.W.3d 826 (Tex. 2016) 

 

School districts, individuals, and other entities sue 

the State alleging that the school finance system 

violates the Texas Constitution. The State argues that 

the claims are not ripe “because school financing has 

changed over time,” and changed during the course of 

the case before the trial court. 

 The Supreme Court rejected this argument. 

“Generally, the ripeness doctrine concerns whether 

there is sufficient development of the facts and issues 

to ensure that the court’s judgment is not based on 

contingent or uncertain events.” Here, “the inevitable 

changes in relevant factual circumstances do not place 

school finance cases completely beyond the decision-

making of the courts; . . . holding otherwise would 

effectively overrule our longstanding recognition that 

the courts play a legitimate, constitutionally authorized 

rule in these disputes.” 

 

2. Matthews v. Kountze Independent School District, 

484 S.W.3d 416 (Tex. 2016) 

 

Cheerleaders sued district after it prohibited 

“banners containing religious signs or messages at 

school-sponsored events.” The district subsequently 

adopted a resolution stating that it was not required to 

prohibit such banners but retained “the right to restrict 

the content of school banners.” The issue was “whether 

the defendant’s voluntary cessation of challenged 

conduct rendered the plaintiffs’ claims for prospective 

relief moot.” The Supreme Court ruled it did not 

because “the challenged conduct might reasonably be 

expected to recur.” 

The “mootness doctrine is reviewed de novo on 

appeal.” 

 “The mootness doctrine applies to cases in which 

a justiciable controversy exists between the parties at 

the time the case arose, but the live controversy ceases 

because of subsequent events. It prevents courts from 

rendering advisory opinions, which are outside the 

jurisdiction conferred by Texas Constitution Article II, 

Section 1.” 

“A defendant’s cessation of challenged conduct 

does not, in itself, deprive a court of the power to hear 

or determine claims for prospective relief. If it did, 

defendants could control the jurisdiction of courts with 

protestations of repentance and reform, while 

remaining free to return to their old ways.” 

 “[D]ismissal [due to mootness] may be 

appropriate when subsequent events make ‘absolutely 

clear that the [challenged conduct] could not 

reasonably be expected to recur.’ Persuading a court 

that the challenged conduct cannot reasonably be 

expected to recur is a ‘heavy’ burden.” 

 Here, the district claimed its prohibition of 

banners was constitutional and that it has “unfettered 

authority to restrict the content of the cheerleaders’ 

banners.” It has refused to state that it would not 

reinstate the policy. 

 “[C]ases where the defendant’s voluntary conduct 
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yielded mootness . . . generally involved conduct that 

could not be easily undone, and thus foreclosed a 

reasonable chance of recurrence.” By contrast, the 

district’s “voluntary abandonment here provides no 

assurance that [it] will not prohibit the cheerleaders 

from displaying banners with religious signs or 

messages at school-sponsored events in the future.” 

Thus, “this case is not moot.” 

 

3. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

 

Footnote 2: The claims of inmates for reasonable 

accommodations in prison were rendered moot by their 

release from jail. 

Footnote 4: An interlocutory appeal of a 

temporary injunction was rendered moot when the trial 

court ruled on plaintiffs’ motion for a permanent 

injunction. 

 

4. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 

unconstitutional. 

“‘‘Under the ripeness doctrine, courts must 

“consider whether, at the time a lawsuit is filed, the 

facts are sufficiently developed ‘so that an injury has 

occurred or is likely to occur, rather than being 

contingent or remote.’”” Here, the claim was ripe due 

to the threat of civil or criminal proceedings. 

 

F. Affirmative Defenses 

1) Affirmative Defenses Generally 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Borrower “sent a usury demand letter to [lenders, 

and their] . . . attorneys  responded with a usury cure 

letter and amended [lenders’] answer [in usury suit] to 

include the affirmative defense of usury cure and bona 

fide error. See TEX. FIN. CODE §§ 305.006(c), .101, 

.103.” 

 

2. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the tenant had the burden to 

prove the invalidity of the lease provision. 

The tenant “carries the burden of pleading and 

proving the contract’s invalidity as an affirmative 

defense.” TEX. R. CIV. P. 94 lists “contract-avoidance 

defenses that are affirmative defenses—failure of 

consideration, fraud, illegality, and statute of frauds—

and extending the affirmative-pleading requirement to 

‘any other matter constituting an avoidance or 

affirmative defense’).” 

An “affirmative defense ‘defeats the plaintiff’s 

claim without regard to the truth of the plaintiff’s 

assertions’ and places ‘the burden of proof [] on the 

defendant to present sufficient evidence to establish the 

defense and obtain the requisite jury findings.’” 

TEX. PROP. CODE § 92.052(b) “does not include 

fault-based language, and the causal standard is not 

specified.” Since “the causal standard in section 

92.052(b) is not fault-based, [the tenant] bears the 

burden of proving facts in avoidance of contract 

enforcement. [The tenant] . . . cannot rely on the jury’s 

negative finding to question one—inquiring whether 

her negligence caused the fire—as a substitute for an 

affirmative finding that the damages were not tenant 

caused. [The tenant’s] . . . failure to submit a causation 

question . . . is the lynchpin for concluding she has 

failed to prove her affirmative defense.” 

“Despite the absence of an affirmative finding 

regarding the cause of the fire, [the tenant] could 

establish her affirmative defense if the record 

conclusively establishes the absence of the requisite 

causal relationship, either by negating [the tenant’s] 

role in causing the damage or by establishing an 

alternative cause of the damage.” But, here, the record 

does not do so.  

 

3. Janvey v. Golf Channel, Inc., 487 S.W.3d 560 

(Tex. 2016) 

 

If the transferee meets the requirements of TUFTA, 

it has “a complete defense.” TUFTA includes an 

“affirmative defense in section 24.009(a).” 

 

4. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

 

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 
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parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

The trial court denied the Commission’s request for an 

instruction on its asserted statutory good-faith defense 

under TEX. NAT. RES. CODE § 89.045. The jury found 

for lessee on its breach of contract claim. The Supreme 

Court reversed and remanded for a new trial, holding 

that the failure to submit a jury question on the good-

faith defense was error. 

The legislative resolution granting permission to 

sue did not preclude the Commission from asserting a 

good-faith defense. TEX. CIV. PRAC. & REM. 

CODE § 107.002 does not permit the legislature to 

“waive any defense of law or fact ‘except the defense 

of immunity from suit without legislative permission.’” 

While “[t]he Commission’s immunity from suit is a 

jurisdictional component of its sovereign immunity and 

exists under common law unless expressly waived by 

statute,” the good-faith defense under TEX. NAT. RES. 

CODE § 89.045 “provides a statutory affirmative 

defense to liability” that is “distinct from and 

independent of the Commission’s common-law 

immunity from suit.” 

Under TEX. NAT. RES. CODE § 89.045, “‘[t]he 

commission and its employees and agents, the 

operator, and the non-operator are not liable for any 

damages that may occur as a result of acts done or 

omitted to be done by them or each of them in a good-

faith effort to carry out’ chapter 89” of the Natural 

Resources Code. The application of the good-faith 

defense is not limited to acts that involve discretion. 

The statute’s “language is broad, foreclosing liability 

for ‘any damages’ resulting from acts or omissions ‘in 

a good-faith effort to carry out’ chapter 89.” The 

common-law official immunity doctrine, which is 

limited to discretionary acts, “has no bearing on our 

interpretation of an independent, unrelated statute.” 

Additionally, it “is not limited to tort actions,” and 

applies to breach of contract actions.  

The statutory good-faith defense does not include 

a standard of objective reasonableness. “The statute 

does not define ‘good-faith’ or ‘good-faith effort.’” 

“An undefined statutory term is given its ordinary 

meaning unless ‘a different or more precise definition 

is apparent from the term’s use in the context of the 

statute.’” The common definitions of ‘good-faith’ 

“focus overwhelmingly on subjective state of mind.” 

Thus “good-faith effort to carry out chapter 89 requires 

conduct that is honest in fact and is free of both 

improper motive and willful ignorance of the facts at 

hand.” Here, there was a fact question as to whether 

the Commission’s conduct was a “good-faith effort,” 

and the trial court’s failure to submit a jury question on 

this defense was error. 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 

 

5. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

 

Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

“that the exemplary-damages cap in section 41.008(b) 

is neither an affirmative defense nor an avoidance that 

must be affirmatively pleaded” under TEX. R. CIV. P. 

94. 

 

6. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Ex-husband in a divorce case sued law firm 

representing ex-spouse, contending it participated in a 

fraudulent transfer of a plane awarded to the ex-wife in 

the decree to impose sales taxes on him. The Supreme 

Court ruled that the firm established attorney 

immunity. 

Attorney immunity is an affirmative defense. 

“Fraud is not an exception to attorney immunity; 

rather, the defense does not extend to fraudulent 

conduct that is outside the scope of an attorney’s legal 

representation of his client, just as it does not extend to 

other wrongful conduct outside the scope of 

representation. An attorney who pleads the affirmative 

defense of attorney immunity has the burden to prove 

that his alleged wrongful conduct, regardless of 

whether it is labeled fraudulent, is part of the discharge 

of his duties to his client.” 

Footnote 12: The “judicial-proceedings 

privilege . . . insulates ‘[c]ommunications in the due 

course of a judicial proceeding’ or in ‘serious 

contemplation’ of such a proceeding from defamation 

claims. The privilege is not limited to attorneys. . . .” 

 

7. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 
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construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

 The rules “require that specific defenses and any 

matter ‘constituting an avoidance or affirmative 

defense’ ‘shall [be] set forth affirmatively’ in a 

responsive pleading. If an affirmative defense or 

avoidance is not expressly pleaded, the party cannot 

rely on the defense as a bar to liability.” 

 An “‘affirmative defense’ is “[a] defendant’s 

assertion of facts and arguments that, if true, will 

defeat the plaintiff’s or prosecution’s claim, even if all 

the allegations in the complaint are true.’’” A 

“‘confession and avoidance’ is ‘a plea in which a 

defendant admits allegations but pleads additional facts 

that deprive the admitted facts of an adverse legal 

effect.’” A “statute of limitations is an affirmative 

defense, rather than a plea in confession and 

avoidance, because limitations defeats the plaintiff’s 

claim without regard to the truth of the plaintiff’s 

assertions. In contrast, self-defense is a confession-

and-avoidance plea because the defendant admits the 

conduct but seeks to avoid the legal effect by justifying 

an otherwise impermissible act. . . . Similarly, 

contributory negligence is a plea in confession and 

avoidance because the defense allows a negligent 

defendant to defeat the plaintiff’s recovery either 

partially or completely, depending on the percentage of 

the plaintiff’s responsibility.” 

The “burden of proof is on the defendant to 

present sufficient evidence to establish the defense and 

obtain the requisite jury findings.” 

 The damages cap “is neither an affirmative 

defense nor an avoidance subject to Rule 94’s 

affirmative pleading requirement.” 

 

8. Austin v. Kroger Texas, L.P., 465 S.W.3d 193 

(Tex. 2015) 

 

Employee of a nonsubscriber slipped and fell 

while cleaning a slippery floor. Answering a certified 

question, the Supreme Court ruled an “employee 

generally cannot ‘recover against a nonsubscribing 

employer for an injury caused by a premises defect of 

which he was fully aware but that his job duties 

required him to remedy.’” 

A “landowner sued for premises liability may rely 

on an invitee’s awareness of the dangerous condition 

as evidence of the invitee’s own negligence and 

proportionate responsibility, as a defense to the 

invitee’s claims.” 

If an employer opts out of workers’ compensation, 

it “[is] prohibited from asserting the employee’s 

negligence or assumption of the risk as a defense.” 

“Although the common law affirmative defenses 

of assumption of the risk and contributory negligence 

no longer exist . . . , the underlying concepts remain 

relevant under Texas’s proportionate-responsibility 

statute.” “[D]efendants, not plaintiffs, bear the burden 

of proof” on them. 

 

9. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. 

“Borrowers are entitled to an offset only if they 

request, prove, and obtain a finding of the property’s 

§ 51.003 fair market value as of the date of the 

foreclosure sale and that value exceeds the foreclosure 

sales price.” 

 

10. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 

motion for directed verdict on the issue of consent, and 

the jury charge included consent in the definition of 

trespass, placing the burden of negating consent on the 

plaintiff. Landowner objected to the definition, arguing 

that consent should be treated as an affirmative defense 

on which neighbor bore the burden of proof. The jury 

found for neighbor. 

 In determining whether an issue is an affirmative 

defense on which a defendant should bear the burden 

of proof, the Court considers: “(1) ‘[t]he comparative 

likelihood that a certain situation may occur in a 

reasonable percentage of cases’ and (2) the difficulty in 

proving a negative.” Here, “[t]he fact that consent (or 

authorization) is rarely contested reflects ‘the 

assumption that landowners normally have no reason 

to expect trespassers or know about them.’” Regarding 
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the second factor, it will not be difficult for a 

landowner to negate consent because “the landowner 

or possessor who is bringing suit is in the best position 

to provide evidence on whether an alleged trespasser’s 

presence was unauthorized because only ‘someone 

acting with the authority of the landowner or one with 

rightful possession’ can authorize, or consent to, the 

entry.” “Given these parameters, it makes sense to treat 

consent, or lack thereof, as an element of the trespass 

cause of action rather than as an affirmative defense.” 

 

11. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company for, 

among other things, “unpooling” a lease when after 

company attempted to amend and change the name of 

the pooled unit; the details were public record. By 

accepting payments, the owner ratified the change. 

“Because of the undisputed contents of the notice 

letter, [owner’s] acceptance of royalties for the new 

unit, and [owner’s] refusal to challenge the new unit, 

we decide the question of ratification as a matter of 

law.” “‘Any act inconsistent with an intent to avoid a 

contract has the effect of ratifying the contract.’” 

 

12. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

Filing suit did not breach a mediated settlement 

agreement because there was no covenant not to sue. 

“We find no language in the MSA in which Westergren 

agreed not to sue the Plank parties.” 

 The “release may be pleaded as an absolute bar to 

the suit—in other words, it provides the parties with an 

affirmative defense. . . . Although the release provides 

an affirmative defense to future suits, we cannot 

construe it as including a covenant not to sue where, in 

fact, the plain language does not bar future suits.” 

2) Pleading Affirmative Defenses 

 

1. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

 

Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

“that the exemplary-damages cap in section 41.008(b) 

is neither an affirmative defense nor an avoidance that 

must be affirmatively pleaded” under TEX. R. CIV. P. 

94. 

 

 

2. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

The rules “require that specific defenses and any 

matter ‘constituting an avoidance or affirmative 

defense’ ‘shall [be] set forth affirmatively’ in a 

responsive pleading. If an affirmative defense or 

avoidance is not expressly pleaded, the party cannot 

rely on the defense as a bar to liability.” 

 “The scope of a procedural rule is a question of 

law, which we review de novo by applying the same 

canons of construction applicable to statutes. 

Accordingly, we start by giving Rule 94’s language its 

plain and literal meaning.” 

“‘Rule 94’s purpose ‘is to give the opposing party 

notice of the defensive issue to be tried.’ It is a rule of 

fairness that requires the defendant to identify 

affirmative defenses, involving facts distinct from the 

elements of the plaintiff’s claim, so that the plaintiff 

may reasonably prepare to rebut or explain them.’” 

 A “statute of limitations is an affirmative defense, 

rather than a plea in confession and avoidance, because 

limitations defeats the plaintiff’s claim without regard 

to the truth of the plaintiff’s assertions. In contrast, 

self-defense is a confession-and-avoidance plea 

because the defendant admits the conduct but seeks to 

avoid the legal effect by justifying an otherwise 

impermissible act. . . . Similarly, contributory neg-

ligence is a plea in confession and avoidance because 

the defense allows a negligent defendant to defeat the 

plaintiff’s recovery either partially or completely, 

depending on the percentage of the plaintiff’s 

responsibility.” 

 The damages cap “is neither an affirmative 

defense nor an avoidance subject to Rule 94’s 

affirmative pleading requirement.” 

3) Contributory Negligence and Comparative 

Fault 

 

1. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 “[C]ontributory negligence is a plea in confession  
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and avoidance because the defense allows a negligent 

defendant to defeat the plaintiff’s recovery either 

partially or completely, depending on the percentage of 

the plaintiff’s responsibility.” 

 

2. Austin v. Kroger Texas, L.P., 465 S.W.3d 193 

(Tex. 2015) 

 

Employee of a nonsubscriber slipped and fell 

while cleaning a slippery floor. Answering a certified 

question, the Supreme Court ruled an “employee 

generally cannot ‘recover against a nonsubscribing 

employer for an injury caused by a premises defect of 

which he was fully aware but that his job duties 

required him to remedy.’” 

A “landowner sued for premises liability may rely 

on an invitee’s awareness of the dangerous condition 

as evidence of the invitee’s own negligence and 

proportionate responsibility, as a defense to the 

invitee’s claims.” 

 If an employer opts out of workers’ compensation, 

it “[is] prohibited from asserting the employee’s 

negligence or assumption of the risk as a defense.” 

 “Although the common law affirmative defenses 

of assumption of the risk and contributory negligence 

no longer exist . . . , the underlying concepts remain 

relevant under Texas’s proportionate-responsibility 

statute.” “[D]efendants, not plaintiffs, bear the burden 

of proof” on them. 

 

3. Nabors Well Services, Inc. v. Loera, 457 S.W.3d 

435 (Tex. 2015) 

 

Motorist and his family sued oil services company 

for negligence after being injured in a collision with a 

tractor-trailer owned by company. Trial court admitted 

evidence that family was not wearing seat belts. Jury 

found both parties’ negligence proximately caused the 

“occurrence or injury,” finding motorist 40% at fault, 

and found damages. 

The trial court also submitted to the jury separate 

special issues on negligence and proportionate 

responsibility based on the seat belt non-use of each 

family member. The jury found each family member 

100% responsible for their own injuries. Based on this 

verdict, the trial court entered a take nothing judgment 

for each family member. 

 The court of appeals reversed and remanded for a 

new trial, applying the Supreme Court’s holding in 

Carnation Co. v. Wong, 516 S.W.2d 116 (Tex. 1974), 

that evidence of a plaintiff’s non-use of a seat belt was 

inadmissible for the purpose of showing contributory 

negligence or failure to mitigate damages. The 

Supreme Court remanded the case to the court of 

appeals in light of its holding Nabors Well Services, 

Ltd. v. Romero, 456 S.W.3d 553 (Tex. 2015), below, 

which was decided while the petition for review was 

pending and overruled Carnation. 

 The proportionate-responsibility scheme of TEX. 

CIV. PRAC. & REM. CODE, CH. 33 “‘requires fact-

finders to consider relevant evidence of a plaintiff’s 

pre-occurrence, injury-causing conduct.’” Because 

Romero abolished the distinction between “injury-

causing conduct” and “occurrence-causing conduct” 

that existed under Carnation, “‘there is no need . . . to 

deviate from a single apportionment question.’” 

 

4. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s 1974 

decision in Carnation Co. v. Wong, 516 S.W.2d 116 

(Tex. 1974), which held that a plaintiff’s nonuse of a 

seatbelt was inadmissible to show contributory 

negligence or failure to mitigate damages in a motor 

vehicle collision case. This case followed an earlier 

case, Kerby v. Abilene Christian College, 503 S.W.2d 

526 (Tex. 1973), which drew “‘a sharp distinction 

between contributing to the accident and negligence 

contributing to the damages sustained.’” In 1985, 

Carnation was subsumed when the legislature enacted 

a broad “outright prohibition” of seatbelt evidence in 

civil trials.  

 The 1985 statute was repealed in 2003, but was 

not replaced with any language affirming the use of 

seatbelt evidence. Company argued that the 

legislature’s purpose was to “begin allowing seatbelt 

evidence in civil trials,” but “[w]e simply take the 

Legislature’s action at face value—it once had 

something to say about seat-belt evidence, and now it 

does not.” Instead, the effect of the repeal and the 

legislature’s subsequent silence on the issue was to 

“revive[] this Court’s ruling in Carnation, a common-

law rule subsumed for eighteen years by a broader 

statutory prohibition but never overruled.” 

 The question instead was whether the rule in 

Carnation, “established more than forty years ago, 
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should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

 When Carnation was tried, “Texas ‘followed the 

all-or-nothing system of contributory negligence.’” In 

1973, after the Carnation trial (but before the Supreme 

Court opinion) the legislature adopted Texas’s first 

comparative-negligence statute, “evincing ‘a clear 

policy purpose to apportion negligence according to 

the fault of the actors.’” 

 This system of apportionment of “responsibility 

according to the relative fault of the actors,” now 

embodied in the proportionate responsibility scheme of 

TEX. CIV. PRAC. & REM. CODE, CH. 33, “allow[s] a 

plaintiff to recover while reducing that recovery by the 

percentage for which the plaintiff was at fault.” This 

“statute casts a wide net over conduct that may be 

considered in this determination, including negligent 

acts or omissions as well as any conduct or activity that 

violates an applicable legal standard.” “The directive is 

clear—fact-finders should consider each person’s role 

in causing, ‘in any way,’ harm for which recovery of 

damages is sought.” 

 Under the contributory negligence regime in 

existence when Kerby and Carnation were tried, “there 

simply was no vehicle to logically or fairly admit 

seatbelt evidence.” The mitigation of damages doctrine 

“proved awkward when applied to pre-occurrence 

actions,” and the Carnation Court dismissed the other 

option, which was “to treat seatbelt nonuse as 

contributory negligence, which would entirely bar a 

plaintiff’s recovery.” 

 However, after the adoption of contributory 

negligence, “this Court ‘sought to abolish those 

doctrines directed to the old choice between total 

victory and total defeat for the injured plaintiff.’” Since 

then, “‘we have discarded categories like imminent[-

]peril, last-clear-chance, and assumption-of-the-risk in 

favor of a general submission of comparative 

negligence.’” Even more recent cases have seen the 

Court “shake off vestiges of our defunct contributory-

negligence scheme,” such as “the common-law 

unlawful acts doctrine,” as incompatible with 

proportionate responsibility. 

 Under Chapter 33, a fact-finder’s apportion 

responsibility to a party “‘with respect to causing or 

contributing to cause in any way . . . the personal 

injury, property damage, death, or any other harm for 

which recovery of damages is sought.’” “‘In any way’ 

can mean only what it says—there are no restrictions 

on assigning responsibility to a plaintiff as long as it 

can be shown the plaintiff’s conduct ‘caused or 

contributed to cause’ his personal injury or death.’” 

 Further, Chapter 33 “focus[es] the fact-finder on 

assigning responsibility for the ‘harm for which 

recovery of damages is sought’ . . . and not strictly for 

the underlying occurrence, such as a car accident.” 

Kerby’s “sharp distinction” between occurrence-

causing and injury-causing negligence is contrary to 

Chapter 33, which “specifies the apportionment should 

ultimately be based on responsibility for the damages 

suffered, in this case personal injury and death.” 

 “[F]ailure to wear a seatbelt is one way in which a 

plaintiff can ‘cause[] or contribut[e] to cause in any 

way’ his own ‘personal injuries’ or ‘death.’” Thus, “for 

purposes of the proportionate-responsibility statute, the 

Legislature both intends and requires fact-finders to 

consider relevant evidence of a plaintiff’s pre-

occurrence, injury-causing conduct,” including 

evidence of seatbelt use or nonuse. 

“We do not quarrel with the approach this Court 

took when it decided Kerby and Carnation. We simply 

reach the issue again under a different legal system that 

considers seat-belt evidence in a way the contributory-

negligence scheme could not. Accordingly, although 

we must overrule Kerby and Carnation to effect 

today’s decision, we do not reject them as mistaken 

jurisprudence, but as once-prudent measures that have 

outlived their usefulness.” 

 While this holding “opens the door to a category 

of evidence that has never been part of our negligence 

cases . . . our rules of evidence include everything 

necessary to handle the admissibility of seat-belt 

evidence.” “As with any evidence, seat-belt evidence is 

admissible only if it is relevant,” which is “the trial 

court’s province.” “The defendant can establish the 

relevance of seat-belt nonuse only with evidence that 

nonuse caused or contributed to cause the plaintiff’s 

injuries,” which should be considered by the trial court, 

“for the purpose of making its relevance determination, 

outside the presence of the jury.” 

 “Expert testimony will often be required to 

establish relevance, but we decline to say it will be 

required in all cases.” “And of course, like any other 

evidence, even relevant seat-belt evidence is subject to 

objection and exclusion under Rule 403.” 

 With regard to apportioning fault for seatbelt 

nonuse, “the fact-finder may consider relevant 

evidence of a plaintiff’s failure to use a seat belt as a 
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‘negligent act or omission’ or as a violation of ‘an 

applicable legal standard’ in cases where the plaintiff 

was personally in violation of an applicable seat-belt 

law.” “And in cases in which an unrestrained plaintiff 

was not personally in violation of a seat-belt law, the 

fact-finder may consider whether the plaintiff was 

negligent under the applicable standard of reasonable 

care.” In the case of child passengers, the restraint of 

whom is the responsibility of the driver under the 

Texas seatbelt statute, “a minor is still held to the 

degree of care that would be exercised by an 

‘ordinarily prudent child of [the same] age, 

intelligence, experience and capacity . . . under the 

same or similar circumstances.’” “The jury may further 

apportion third-party responsibility to the person upon 

whom the law places the burden to properly restrain 

the child.’” 

 Kerby’s distinction between pre-occurrence and 

post-occurrence conduct remains. A plaintiff’s post-

occurrence failure to mitigate damages “operates as a 

reduction of his damages award” and should not be 

considered in the Chapter 33 apportionment of 

responsibility. “It is only the plaintiff’s pre-occurrence, 

injury-causing conduct that should be considered in the 

responsibility apportionment.” “Lastly, there is no need 

. . . to deviate from a single apportionment question,” 

as the fact-finder “can consider a plaintiff’s pre-

occurrence, injury-causing conduct alongside his and 

other persons’ occurrence-causing conduct.” 

 Finally, the Court rejected the argument “that 

admitting seat-belt evidence violates the principle that 

a plaintiff is not required to anticipate the negligent or 

unlawful conduct of another.” “[T]his has never been a 

steadfast rule of tort law,” but “[r]ather, it is a guiding 

principle the law has balanced with the duty everyone 

has to guard against foreseeable risks[.]” “We have 

consistently held that foreseeability turns on existence 

of a general danger, not awareness of the exact 

sequence of events that produces the harm.” 

“The general danger of driving is obvious to 

everyone.” “So when it comes to foreseeing the general 

hazard of automobile travel, ‘[t]here is nothing to 

anticipate; the negligence of other motorists is 

omnipresent.’” 

 

5. Ryder Integrated Logistics, Inc. v. Fayette County, 

453 S.W.3d 922 (Tex. 2015) 

 

Sheriff’s deputy pulled over a trucker’s 18-

wheeler at night on the shoulder of an interstate 

highway. Deputy then repositioned his cruiser by 

driving around the right of trucker’s 18-wheeler and 

then turned onto the right shoulder facing oncoming 

traffic with its headlights and spotlight illuminated. A 

second 18-wheeler owned by a trucking company 

veered right and clipped the back of the first 18-

wheeler, causing a collision that injured trucker.  

 After being sued by the pulled-over trucker for 

negligence, trucking company filed a third-party claim 

against the county for contribution and indemnity and 

for its own damages, alleging that the deputy 

negligently caused the accident by blinding or 

distracting the second truck driver with its headlights. 

County claimed that trucking company’s claims were 

barred because the second truck driver failed to comply 

with the “Move Over Act” which “requires drivers to 

change lanes or reduce speed” when approaching a 

“’stationary emergency authorized emergency 

vehicle.’” 

 Aside from the fact that the Move Over Act did 

not apply because it was undisputed that the cruiser 

was not stationary, county’s argument 

“misrepresent[ed] the governing standard” by 

presuming that trucking company’s recovery “is barred 

by its agent’s own wrongful conduct.” “This might be 

true in a pure contributory-negligence regime,” but 

“Texas abandoned this ‘all-or-nothing system’ in 

1973” when it enacted Proportionate Responsibility 

Act, codified as Tex. Civ. Prac. & Rem. Code. Ch. 33.  

 “With our current proportionate-liability system, 

the state ‘abrogated former common law doctrines that 

barred a plaintiff’s recovery because of the plaintiff’s 

conduct.’” Such defenses are subsumed by and subject 

to Chapter 33’s “percentage of responsibility” scheme, 

and if a plaintiff’s “contribution to the alleged harm is 

50% or less, he is entitled to fractional recovery.” 

“This is true even where the plaintiff violates the law.” 

4) Statute of Limitations and Statute of Repose 

 

1. Southwestern Energy Production Co. v. Berry-

Helfland, 491 S.W.3d 699 (Tex. 2016) 

  

Engineers sued oil company, asserting 

misappropriation of trade secrets and other claims 

relating to oil company’s acquisition and use of 

information on well locations developed by engineers. 

The jury found for engineers and awards damages for 

misappropriation and breach of a confidentiality 

agreement. Oil company appealed on multiple issues. 

Oil company had failed to carry its burden on 

appeal of showing that the trade secret claims were 

barred as a matter of law by the three-year statute of 

limitations. “A cause of action for trade-secret 
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misappropriation accrues ‘when the trade secret is 

actually use,’” meaning “‘commercial use by which the 

offending party seeks to profit from the use of the 

secret.’” 

The “discovery rule applies to trade-secret 

misappropriation claims, however,” and so the 

limitations period did not begin to run until the plaintiff 

“knew or should have known of facts that in the 

exercise of reasonable diligence would have led to the 

discovery of the misappropriation.” “[R]easonable 

diligence is an issue of fact,” and a defendant can 

overcome a jury’s findings on this affirmative defense 

only “with conclusive evidence.” Here, oil company’s 

evidence was of “mere surprise, suspicion, and 

accusation.” “Without more, subjective beliefs and 

opinions are not facts that in the exercise of reasonable 

diligence would lead to the discovery of a wrongful 

act.” 

 

2. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

After patient died in hospital, hospital improperly 

obtained consent for an autopsy by an affiliate rather 

than the medical examiner. Jury did not find 

malpractice, but returned a verdict against the hospital 

for the improper autopsy. The Supreme Court held that 

“the claim is barred by the Act’s two-year limitations 

period, as are the claims for breach of fiduciary duty 

and negligence that are based on the same underlying 

facts.” 

Ch. 74 provides a two-year statute of limitations. 

Though suit was timely filed, this claim was first 

pleaded three years afterwards. “TEX. CIV. PRAC. & 

REM. CODE § 16.068 [provides] that claims raised in a 

subsequent amended pleading relate back to a timely 

filed pleading and are not barred by limitations unless 

the amendment or supplemental pleading ‘is wholly 

based on a new, distinct, or different transaction or 

occurrence.’” When “an amended petition ‘sets up a 

distinct and different claim from that asserted in the 

previous petitions, the new claim does not relate 

back’.[]” Here, the claim related to the autopsy did not 

relate back and was thus barred by limitations. 

 

3. Wood v. HSBC Bank USA, N.A., ___ S.W.3d ___ 

(Tex. 2016)(5/20/16) 

 

Closing fees exceeded 3% on home-equity loan, 

and lenders did not timely attempt to cure. 

Homeowners brought suit to quiet title. The Supreme 

Court ruled that “liens securing constitutionally 

noncompliant home-equity loans are invalid until cured 

and thus not subject to any statute of limitations.”  

A “lien securing a constitutionally noncompliant 

home-equity loan is not valid before the defect is 

cured. . . . [T]herefore no statute of limitations applies 

to an action to quiet title on an invalid home-equity 

lien.” 

A “‘void’ act ‘is one which is entirely null, not 

binding on either party, and not susceptible of 

ratification.’ In comparison, ‘a voidable act is one 

which is obligatory upon others until disaffirmed by 

the party with whom it originated and which may be 

subsequently ratified or confirmed.’ When an 

instrument is void, a quiet-title action can be brought at 

any time to set it aside. However, when an instrument 

is voidable, a four-year statute of limitations applies to 

actions to cancel it. ‘When a deed is merely voidable, 

equity will not intervene as the claimant has an 

adequate legal remedy.’” 

The Court ruled that “no statute of limitations 

applies to cut off a homeowner’s right to quiet title to 

real property encumbered by an invalid lien under 

section 50(c). ‘We have held that as long as an injury 

clouding the title remains, so too does an equitable 

action to remove the cloud; therefore, a suit to remove 

the cloud is not time-barred.’” 

 

4. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

Longtime railroad worker sued under the FELA for 

injuries caused by repetitive vibrations. The Supreme 

Court ruled that “no evidence” showed that suit as 

timely filed; thus, the claim was barred by limitations.  

“The statute of limitations for a FELA claim is 

three years. . . . Unlike most statutes of limitations, 

which generally operate as an affirmative defense, a 

FELA plaintiff bears the burden of proving that the 

lawsuit was timely filed.” “Federal courts apply the 

discovery rule when the plaintiff has suffered a purely 

latent injury. . . . [A] claim accrues under the discovery 

rule ‘when the accumulated effects of the deleterious 

[working conditions] manifest themselves.’” Further, a 

“‘claim accrues when a plaintiff knows or should know 

that his injury is work related, that is, when a plaintiff 

is aware of the critical facts concerning his injury and 

its causation.’” This is a question of law when “an 

overwhelming array of evidence indicates that the case 

is time-barred.” 

“The inquiry is whether Phillips should have 

known his injury was work related, not whether 

Phillips complied with internal procedures.” 
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“The evidence in this case . . . is not only 

sufficient to establish accrual, but is also conclusive.” 

 

5. Cosgrove v. Cade, 468 S.W.3d 32 (Tex. 2015) 

 

Grantor’s contract reserved mineral interests, but 

the deed inadvertently did not. Contract called for 

parties to execute all necessary documents. Grantor 

learned of the omission of the deed after limitations 

expired. The Supreme Court ruled the “mistaken-but-

unmistakable omission in an unambiguous warranty 

deed is [not] the type of injury to which the ‘discovery 

rule,’ a limited exception to statutes of limitations, 

should apply.” 

“Plainly obvious and material omissions in an 

unambiguous deed charge parties with irrebuttable 

notice for limitations purposes. . . . Property Code § 

13.002 . . . provides all persons, including the grantor, 

with notice of the deed’s contents as well.” “A grantor 

who signs an unambiguous deed is presumed as a 

matter of law to have immediate knowledge of material 

omissions.” 

A “tortious interference claim has a two-year 

limitations period.” A breach of contract claim has a 

four-year limitations period, as do “deed-reformation 

claims.” The limitations for contract and deed-

reformation began upon the execution of the deed in 

this case. 

The “discovery rule . . . defers accrual of a claim 

until the injured party learned of, or in the exercise of 

reasonable diligence should have learned of, the 

wrongful act causing the injury. Courts apply the 

discovery rule in limited circumstances where ‘the 

nature of the injury incurred is inherently 

undiscoverable and the evidence of injury is 

objectively verifiable.’ Discovery rule cases focus on 

categorical ‘types of injury, not causes of action.’” It 

does not apply to omissions in an unambiguous deed. 

“[P]ublic records filed under section 13.002 

establish as a matter of law a lack of diligence in the 

discovery of a mistaken omission in an unambiguous 

deed.” 

“A claim for breach of contract accrues when the 

contract is breached.” Here, that claim accrued “when 

the deed was executed.” When grantor requested 

grantee to sign the reformed deed, limitations had 

already expired. 

Grantor’s “subjective beliefs about the contents of 

the unambiguous deed are irrelevant for purposes of 

tolling the statute of limitations.” 

 

 

6. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 A “statute of limitations is an affirmative defense, 

rather than a plea in confession and avoidance, because 

limitations defeats the plaintiff’s claim without regard 

to the truth of the plaintiff’s assertions.” 

 

7. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

 Long after an estate had closed, information 

revealed that a county official stole large sums of 

money from many estates. Heirs filed a bill of review 

against the original administrator. The Supreme Court 

ruled that the bill of review was untimely. 

“The purpose of a limitations period is to 

‘establish a point of repose and to terminate stale 

claims.’” 

 “Generally, a bill of review allows a party to 

challenge a judgment after the time for filing a motion 

for new trial or an appeal has expired. . . . An equitable 

bill of review must ordinarily be filed within four years 

of the date the judgment is signed unless extrinsic 

fraud is established or an express limitations period is 

prescribed by statute.” 

 “[T]he applicable statute of limitations presents a 

matter of statutory construction, which we review de 

novo.” 

 “Enacting statutes of limitations is a legislative 

prerogative.” 

Though there are general statutes of limitations, 

when a specific statute is provided, it controls. 

For this action in probate court, the statute 

“establishes a two-year limitations period for bills of 

review attacking a probate decision, order, or 

judgment.” 

Causes “‘of action accrue and statutes of 

limitations begin to run when facts come into existence 

that authorize a claimant to seek a judicial remedy.’ 

Thus, a cause of action generally accrues when a 

wrongful act causes some legal injury, even if the fact 

of injury is not discovered until later, and even if all 

resulting damages have not yet occurred.” 

Limitations can be tolled by the discovery rule 

and by fraudulent concealment. “The discovery rule 

applies on a categorical basis to injuries that are both 

inherently undiscoverable and objectively verifiable,” 

and defers accrual of a cause of action. “[F]raudulent 

concealment is a fact-specific equitable doctrine that 

tolls limitations until the fraud is discovered or could  
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have been discovered with reasonable diligence.” 

When “misconduct is evident, diligent inquiry is 

required.” 

 “[W[e have declined to apply the discovery rule to 

extend limitations in probate cases involving 

inheritance and heirship claims.” 

 Here, the heirs had notice “that would cause a 

reasonably prudent person to make inquiry.” 

 

8. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. 

 Section 51.003 provides that a suit for a 

deficiency after a foreclosure “must be brought within 

two years of the foreclosure sale. . . .” 

 

9. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

After lengthy litigation, company obtained a 

judgment against a partnership in suit over breach of 

contract. Partnership was insolvent, so company sued 

partners. They asserted limitations. The Supreme Court 

ruled “that the limitations period against a partner 

generally does not commence until after final judgment 

against the partnership is entered.” 

A “cause of action accrues ‘when facts come into 

existence [that] authorize a claimant to seek a judicial 

remedy,’ ‘when a wrongful act causes some legal 

injury,’ or ‘whenever one person may sue another.’ 

The resulting limitations period functions ‘to compel 

the exercise of a right of action within a reasonable 

time.’” “In the partnership context, these concerns are 

addressed by the limitations period applying to the 

underlying cause of action against a partnership.” 

“The statutes of limitations applicable here use the 

term ‘accrues’ but do not specify when accrual occurs. 

We are thus left to establish a rule of accrual for 

partner-liability suits, which “must be founded on 

reason and justice.’’” “[W]e hold that the cause of 

action against a partner does not accrue until a creditor 

can proceed against a partner’s assets—that is, 

generally at the expiration of the ninety-day 

satisfaction period.” 

 

 

 

10. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Mineral owner sued exploration company for 

fraud and breach of contract for fraudulent inducing 

him to allow pooling. The company alleged, in part, 

limitations, and owner asserted the discovery rule, 

because a later plat falsely showed the well bottom 

outside of a protected area (though an earlier filing 

showed it inside the area). The Supreme Court ruled 

that “when the defendant’s fraudulent 

misrepresentations extend to the Railroad Commission 

record itself, earlier inconsistent filings cannot be used 

to establish, as a matter of law, that reasonable 

diligence was not exercised . . . [so] reasonable 

diligence remains a fact question.” It also ruled that 

limitations did not bar a claim based upon an alleged 

failure to pay a stream of royalty payments. 

“Generally, ‘[c]auses of action accrue and statutes 

of limitation begin to run when facts come into 

existence that authorize a claimant to seek a judicial 

remedy,’ but ‘a person cannot be permitted to avoid 

liability for his actions by deceitfully concealing 

wrongdoing until limitations has run.’” Fraud 

“‘prevents the running of the statute of limitations until 

it is discovered, or by the exercise of reasonable 

diligence might have been discovered.’” Reasonable 

diligence requires “sophisticated lessors to acquaint 

themselves with ‘readily accessible and publicly 

available information. . . .’” 

 “Fraudulent inducement is a subspecies of fraud; 

‘with a fraudulent inducement claim, the elements of 

fraud must be established as they relate to an 

agreement between the parties.’ Accordingly… 

limitations does not start to run until the fraud with 

respect to the contract is discovered or the exercise of 

reasonable diligence would discover it.” 

 The “‘date a cause of action accrues is normally a 

question of law,’ [while] reasonable diligence is an 

issue of fact. . . .” 

 Diligence “‘is required when claimants have been 

‘put on notice of the alleged harm of injury-causing 

actions.’’” Discrepancies in royalty payments put an 

owner on notice. As does actual knowledge of “‘injury-

causing conduct. . . .’” “[W]hen there is actual or 

constructive notice [such as deed records], or when 

information is ‘readily accessible and publicly 

available,’ then, as a matter of law, the accrual of a 

fraud claim is not delayed.” But, here, the public  
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record itself was tainted by fraud. And, though 

“reasonable diligence should examine readily available 

information in the public record, it may stop at more 

recent filings with the Railroad Commission, without 

needing to double-check more recent filings against 

earlier filings.” 

 “[F]raudulent concealment is ‘an equitable 

doctrine that . . . is fact-specific.’ ‘[A] person cannot be 

permitted to avoid liability for his actions by 

deceitfully concealing wrongdoing until limitations has 

run.’” 

 Because “fraudulent concealment may toll the 

statute of limitations for contract claims, no incentive 

will exist to recast them as fraud claims.” 

 When “‘the terms of an agreement call for 

periodic payments during the course of the contract, a 

cause of action for such payments may arise at the end 

of each period.’” 

5) Laches 

 

No cases to report. 

6) Res Judicata and Collateral Estoppel 

 

No cases to report. 

7) Offset 

 

1. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. 

“Borrowers are entitled to an offset only if they 

request, prove, and obtain a finding of the property’s 

§ 51.003 fair market value as of the date of the 

foreclosure sale and that value exceeds the foreclosure 

sales price.” 

8) Statute of Frauds 

 
No cases to report. 

9) Estoppel 

 

No cases to report. 

10) New and Independent Cause 

 

No cases to report. 

11) Preemption 

 

1. BCCA Appeal Group, Inc. v. City of Houston, 496 

S.W.3d 1 (Tex. 2016) 

 

Home-rule city enacts an amended clean-air 

ordinance, regulating facilities already subject to Texas 

Commission on Environmental Quality (TCEQ) 

regulation under the Texas Clean Air Act (the Act). 

The ordinance incorporates TCEQ rules, provides for 

fines for violations of those rules after prosecution in 

municipal court, and requires facilities to register with 

the city and pay registration fees, even if they have 

already been approved by TCEQ. Facilities sue for a 

declaration that the ordinance’s enforcement and 

registration schemes are pre-empted by state law and 

that the incorporation of TCEQ rules violates the non-

delegation doctrine under the Texas Constitution. 

  “A home-rule municipality does not derive its 

power to enact ordinances from the Legislature” and 

“looks to the Legislature and Constitution only for 

limitations on its power to enact ordinances.” Further, 

the Act allows a municipality to “‘enact and enforce 

and ordinance for the control and abatement of air 

pollution, or any other ordinance, not inconsistent 

with’” the Act or TCEQ rules. Preemption of  “a home-

rule municipality’s power to enforce state air-quality 

standards by ordinance” occurs only if the “legislative 

limitation” on that power “appears with ‘unmistakable 

clarity.’”  

 However, the Supreme Court held that the 

ordinance’s enforcement provision was preempted by 

the Act, because it authorizes criminal prosecution of 

violations of the Act in circumvention of TCEQ’s 

enforcement discretion, including TCEQ’s discretion to 

determine “that civil or administrative remedies would 

appropriately address the situation.” “[T]he Legislature 

expressed its clear intent to have the TCEQ determine 

the appropriate remedy in every case . . . favoring 

statewide consistency in enforcement.” The 

ordinance’s enforcement provisions “are inconsistent 

with the statutory requirements for criminal 

prosecution and the statutory scheme providing other 

enforcement options.” 

 The Supreme Court also held that the ordinance’s 

registration and fee requirements were preempted by 

the Act because it made it “‘unlawful’” to operate a  
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facility without a city registration even where the 

facility has a TCEQ permit, and thus “made unlawful an 

act approved by TCEQ.” 

 The Supreme Court held, however, that the 

ordinance’s “incorporation of TCEQ rules does not 

unconstitutionally delegate the city council’s 

lawmaking power.” “‘The nondelegation doctrine 

should be used sparingly,’ and ‘courts should, when 

possible, read delegations narrowly to uphold their 

validity.’” Here, “when the City adopted the TCEQ 

rules as they currently exist and as they may be 

amended, the Ordinance complied with the Act’s 

mandate that any ordinance must not be inconsistent 

with the TCEQ’s rules.” 

 

2. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

Longtime railroad worker sued under the FELA for 

injuries caused by repetitive vibrations. The Supreme 

Court ruled that “no evidence” showed that suit as 

timely filed; thus, the claim was barred by limitations.  

 “Although FELA claims are creatures of federal 

statute, federal and state courts share concurrent 

jurisdiction over them. Accordingly, we apply federal 

substantive law and our own procedural law to this 

dispute.” 

 

3. The Fredericksburg Care Company, L.P. v. Perez, 

461 S.W.3d 513 (Tex. 2015) 

 

 Family of nursing home resident sued it alleging 

that malpractice caused her death. Her pre-admission 

agreement contained an arbitration clause, but it did 

not comply with Chapter 74. The Supreme Court ruled 

that the FAA preemption was not exempted by the 

McCarran-Ferguson Act (MFA), which exempts 

“statutes enacted for the purpose of regulating the 

business of insurance.” “Section 74.451 . . . [is] not a 

law enacted . . . [to] regulat[e] the business of 

insurance. It simply applies to agreements to arbitrate 

health care liability claims. . . . Accordingly, the MFA 

does not exempt section 74.451 from preemption by 

the FAA.” 

 The FAA “preempts Section 74.451 except when 

an exemption applies. . . . [I]f the FAA does not apply, 

then Section 74.451 is not preempted. . . .” “Medicare 

payments made to a health care provider on a patient’s 

behalf [are] ‘sufficient to establish interstate commerce 

and the FAA’s application’ to [a] case.” 

 “The MFA provides that the regulation and 

taxation of the business of insurance is a matter of state 

law.” The “MFA focuses ‘upon the relationship 

between the insurance company and its 

policyholders.’” A law’s “tenuous” connection to 

insurance “is insufficient to escape preemption.” Only 

when carriers “are engaged in the ‘business of 

insurance’ does the [MFA] apply.’” This includes “the 

fixing of rates, the selling and advertising of policies, 

. . . the licensing of insurance companies and their 

agents[,] . . . the writing of insurance contracts and the 

actual performance of those contracts.” 

 MFA section 1012(b) has two clauses; the second 

deals with antitrust, while the first applies to statutes 

regulating insurance. That clause has “a three-part test 

that determines whether: ‘(1) the federal statute does 

not specifically relate to the ‘business of insurance,’ (2) 

the state law was enacted for the ‘purpose of regulating 

the business of insurance,’ and (3) the federal statute 

operates to ‘invalidate, impair, or supersede’ the state 

law.” The FAA does not relate to insurance. And, 

§ 74.451 contains terms that “directly conflict with the 

FAA. . . .” 

 “[D]etermining a state’s purpose in enacting a law 

is fundamental to a first-clause MFA inquiry.” Chapter 

74 “‘was aimed at broadening access to health care by 

lowering malpractice insurance premiums.’” Its 

purpose was to impose “tort reform . . . [to make] 

health care more affordable. . . .” Thus, as a whole, 

Chapter 74 does not constitute regulating insurance. 

 Courts also consider the specific provision. The 

“FAA does not conflict with all of Chapter 74, but only 

with Section 74.451.” But, § 74.451 “has little to do 

with ‘the relationship between the insurance company 

and its policyholders.’” 

 “Section 74.451 is not an arbitration statute of 

general applicability, which courts have routinely held 

to fall beyond the scope of the MFA . . . because it 

applies only to agreements to arbitrate health care 

liability claims.” Section 74.451 “is a law that 

regulates the relationship between patients and health 

care providers, and ‘it is not attempting to secure the 

interests of those purchasing insurance policies.’” 

 

4. The Williamsburg Care Company, L.P. v. Acosta, 

461 S.W.3d 530 (Tex. 2015) 

 

 Following the contemporaneous decision in The 

Fredericksburg Care Company, L.P. v. Perez, 461 

S.W.3d 513 (Tex. 2015), above, the Supreme Court 

ruled that “Section 74.451 was not a law enacted for 

the purpose of regulating the business of insurance and 

thus does not qualify for the [McCarran-Ferguson 

Act’s] exemption from preemption” of the FAA. 
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5. The Fredericksburg Care Company, L.P. v. Lira, 

461 S.W.3d 529 (Tex. 2015) 

 

Following the contemporaneous decision in The 

Fredericksburg Care Company, L.P. v. Perez, 461 

S.W.3d 513 (Tex. 2015), above, the Supreme Court 

ruled that “Section 74.451 was not a law enacted for 

the purpose of regulating the business of insurance and 

thus does not qualify for the [McCarran-Ferguson 

Act’s] exemption from preemption” of the FAA. 

12) Waiver 

 

1. RSL Funding, LLC v. Pippins, ___ S.W.3d ___ 

(Tex. 2016)(7/1/16) 

 

Purchaser entered sales contract to purchase 

annuities from beneficiaries. Sales contract included an 

arbitration clause. When the annuities’ issuer refused 

to honor the sales contract, purchaser sued issuer and 

beneficiaries for a declaratory judgment. Beneficiaries 

were initially aligned with purchaser, but after suit was 

filed, beneficiaries informed purchaser that they were 

terminating their contracts and then sued purchaser for 

breach of contract. Purchaser initiated arbitration with 

beneficiaries and moves to stay litigation, but 

beneficiaries and issuer argued that purchaser has 

waived its right to arbitrate. 

In a per curiam opinion, the Supreme Court held 

that purchaser had not waived arbitration. “The party 

asserting waiver bears a heavy burden of proof to show 

the party seeking arbitration has waived its arbitration 

right.” Here, the delay between “the appearance of an 

arbitrable dispute” and the initiation of arbitration “was 

not so long as to establish” an intent to waive 

arbitration. The discovery, motions practice, and other 

litigation conduct undertaken by purchaser related to 

its non-arbitrable dispute with issuer, which was not 

arbitrable, was “not relevant to the question” of 

whether purchaser waived its right to arbitrate with 

beneficiaries.  

 

G. Responsible Third Parties 

 

No cases to report. 

 

 

 

 

 

 

 

H. Counterclaims 

 

1. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate  

 

 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

“Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” The trial court was 

authorized to award Bank attorney’s fees on its 

counterclaim for defending against homeowners’  
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declaratory judgment action, and Bank satisfied the 

pleading rule both by pleading § 37.009 of the UDJA in 

its counterclaim and by generally praying for 

attorney’s fees. 

 

I. Election of Remedies 

 

No cases to report. 

 

VI. PRETRIAL PROCEDURE 

 

A. Pleadings 

 

1. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 Footnote 3: “Our precedent consistently 

determines seller or manufacturer status based on the 

evidence, and nothing in section 82.002(a) or the 

statute’s purpose supports allowing the pleadings to 

dictate whether a party qualifies as a manufacturer or 

seller.” 

 

2. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

 

 A “plaintiff cannot plead around the heightened 

standard for premises defects, which requires proof of 

additional elements such as actual knowledge, by 

casting his claim instead as one for a condition or use 

of tangible personal property.” 

 

3. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

Medical malpractice case. The Supreme Court 

found that a claim for improper handling of an autopsy 

was a HCLC, and that it was barred by limitations. The 

Court also affirmed the reversal of discovery sanctions 

imposed upon the hospital. 

“In determining [whether a claim is a health care 

liability claim governed by Ch. 74], we examine the 

underlying nature and gravamen of the claim, rather 

than the way it is pleaded.” 

Because the hospital’s “actions in connection with 

. . . the autopsy are recast HCLCs, it follows that both 

the breach of fiduciary duty and negligence claims 

founded upon the same factual bases are likewise 

recast HCLCs.” 

When “an amended petition ‘sets up a distinct and 

different claim from that asserted in the previous 

petitions, the new claim does not relate back’.[]” 

Plaintiffs failed to prove their attorney’s fees to 

support sanctions. “[Plaintiffs’] . . . pleadings 

contained various allegations as to [rate], but pleading 

allegations are not evidence.” 

 

4. In the Interest of J.Z.P. and J.Z.P., Minor 

Children, 484 S.W.3d 924 (Tex. 2016) 

 

In family law case, father moved to modify child 

support and mother’s right to choose address. He used 

alternative service of process, posting citation on the 

door, and then obtained a ruling without mother’s 

appearance. When she found out 57 days later, she 

filed a “Motion to Reopen and to Vacate.” The court of 

appeals dismissed for want of jurisdiction. The 

Supreme Court ruled that, despite the title, the motion 

should have been treated as a motion to extend time: 

“Justice plainly required the trial court and court of 

appeals to treat [mother’s] motion as extending post-

judgment deadlines.” 

TEX. R. CIV. P. 71 states: “When a party has 

mistakenly designated any plea or pleading, the court, 

if justice so requires, shall treat the plea or pleading as 

if it had been properly designated.” “We have stressed 

that ‘courts should acknowledge the substance of the 

relief sought despite the formal styling of the 

pleading.’ . . . ‘We look to the substance of a plea for 

relief to determine the nature of the pleading, not 

merely at the form of title given to it.’” 

Here, mother’s motion “plainly requested relief 

from the trial court’s order on the grounds that she had 

not been served with citation and had not learned of the 

trial court’s order until a few days before her motion 

was filed.” 

Footnote 2: [M]other’s “notice of appeal implied a 

motion for an extension of time. [Father] has not 

challenged that the notice of appeal was timely.” 

 

5. Occidental Chemical Corporation v. Jenkins, 478 

S.W.3d 640 (Tex. 2016) 

 

“‘Artful phrasing of the pleadings to encompass 

alleged design defects or any other theory of 

negligence does not affect the application of premises 

liability law.’” 

 

6. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

  

Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

“that the exemplary-damages cap in section 41.008(b) 

is neither an affirmative defense nor an avoidance that 
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must be affirmatively pleaded” under TEX. R. CIV. P. 

94. 

 

7. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

The rules “require that specific defenses and any 

matter ‘constituting an avoidance or affirmative 

defense’ ‘shall [be] set forth affirmatively’ in a 

responsive pleading. If an affirmative defense or 

avoidance is not expressly pleaded, the party cannot 

rely on the defense as a bar to liability.” 

 “The scope of a procedural rule is a question of 

law, which we review de novo by applying the same 

canons of construction applicable to statutes. 

Accordingly, we start by giving Rule 94’s language its 

plain and literal meaning.” 

“‘Rule 94’s purpose ‘is to give the opposing party 

notice of the defensive issue to be tried.’ It is a rule of 

fairness that requires the defendant to identify 

affirmative defenses, involving facts distinct from the 

elements of the plaintiff’s claim, so that the plaintiff 

may reasonably prepare to rebut or explain them.’” 

 A “statute of limitations is an affirmative defense, 

rather than a plea in confession and avoidance, because 

limitations defeats the plaintiff’s claim without regard 

to the truth of the plaintiff’s assertions. In contrast, 

self-defense is a confession-and-avoidance plea 

because the defendant admits the conduct but seeks to 

avoid the legal effect by justifying an otherwise 

impermissible act. . . . Similarly, contributory 

negligence is a plea in confession and avoidance 

because the defense allows a negligent defendant to 

defeat the plaintiff’s recovery either partially or 

completely, depending on the percentage of the 

plaintiff’s responsibility.” 

 The damages cap “is neither an affirmative 

defense nor an avoidance subject to Rule 94’s 

affirmative pleading requirement.” 

 

8. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Interlocutory appeal from the denial of a motion 

to dismiss after the plaintiffs failed to file an expert 

report under Chapter 74 in a case against pharmacists. 

 Plaintiffs pleaded they complied with “section 

74.351 of the Act.” The Court ruled this was not a 

judicial admission that the case involved a health care 

liability claim under Chapter 74. Footnote 4: “A 

judicial admission ‘occurs when an assertion of fact is 

conclusively established in live pleadings.’ The 

consequence of a judicial admission is that ‘jury 

questions concerning the fact need not be submitted.’ 

. . . The issue here is not whether a jury finding is 

required; the case is at its preliminary stages and the 

sole issue in dispute is whether Miller has asserted 

health care liability claims. At this stage of the 

litigation, we decline to hold that Miller’s allegation 

that she provided notice under the Act, by itself, 

constitutes a dispositive judicial admission.” 

“‘Determining whether a pleading states a health 

care liability claim . . . depends on its underlying 

substance, not its form.’” “We cannot allow Miller to 

‘recast [her] malpractice claim’ as breach-of-warranty 

and products-liability claims to avoid the Medical 

Liability Act’s strictures.” 

 

9. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

“Parties may plead conflicting claims and 

defenses in the alternative so long as they have a 

‘reasonable basis in fact [and] law.’” 

 

10. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Defamation case in which the Supreme Court 

analyzed Chapter 27. 

 Pleadings must only “provide fair notice of the 

claim and the relief sought such that the opposing party 

can prepare a defense. Even the omission of an element 

is not fatal if the cause of action ‘may be reasonably 

inferred from what is specifically stated.’ Moreover, 

under notice pleading, a plaintiff is not required to ‘set 

out in his pleadings the evidence upon which he relies 

to establish his asserted cause of action.’” However, 

this standard may not suffice for a case under Chapter 

27. 

 

11. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Suit by injured worker alleging misconduct by 

adjustment firm during the handling of the claim. 

“[C]laimants may not recast claims to avoid statutory 

requirements or to qualify for statutory pro-

tections. . . . [I]n assessing whether a claim falls within 
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the Division’s exclusive jurisdiction, courts must look 

at the substance of the claim.” 

 

12. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The court of appeals 

also held that the nonrecourse status of the loan 

prohibited a personal judgment against homeowners. 

The Supreme Court granted bank’s petition for review 

on the issue of the attorney’s fee award. 

 “Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” Bank satisfied this 

rule both by pleading § 37.009 of the UDJA and by 

generally praying for attorney’s fees. 

 However, homeowners argued that bank could not 

recover attorney’s fees because neither party had pled 

“a cognizable claim for declaratory relief.” 

Homeowners argued, as before the trial court, that 

bank’s claim should be re-characterized as something 

other than declaratory relief. Homeowners also argued, 

for the first time before the Supreme Court, that its 

own pleadings also did not state a cognizable claim for 

declaratory relief. 

 “Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 

similarly restricted and may not overlook the parties’ 

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.’” 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 While courts may raise jurisdictional issues sua 

sponte and for the first time on appeal, “the UDJA does 

not confer jurisdiction, but ‘is merely a procedural 

device in deciding cases already within a court’s 

jurisdiction.” “Therefore, an appellate court may not 

re-characterize the parties’ claims as being for 

something other than declaratory relief unless the 

parties preserved the issue for appeal.” 

 Here, because both parties pleaded for 

“declaratory judgment” and because homeowners did 

not argue at trial or even on appeal that their own claim 

was mischaracterized as a declaratory judgment claim, 

“it was error for the court of appeals to address [this 

argument] on appeal.” 

Accordingly, “we must accept [homeowners’] 

claim for what it purports to be—a claim for 

declaratory relief.” Because bank pleaded for 

attorney’s fees for either prosecuting or defending a 

claim for declaratory relief, an award of attorney’s fees 

under UDJA was authorized. 

 

13. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

 

 “TEX. R. CIV. P. 63 [allows] parties to amend their 

pleadings without leave of court more than seven days 

before trial so long as the amendment does not ‘operate 

as a surprise to the opposite party.’” 

 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

228 
 

B. Discovery 

 

1. In re National Lloyds Insurance Company, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

  

 During storm damage suit transferred to the MDL, 

the pretrial court granted plaintiffs filed a motion to 

compel “six categories of information” and ordered 

sanctions. The overbroad request sought “‘all emails, 

reports attached to emails, and any follow-up 

correspondence and information’” concerning 

management reports. The Supreme Court ruled that 

one category “was not tailored with regard to time, 

place, or subject matter and was therefore overbroad.” 

It then remanded to the pretrial court to determine the 

amount of sanctions attributable to the five items that 

were appropriately compelled. 

 The carrier did not waive its objection. An 

objection must be timely and “‘state specifically the 

legal or factual basis for the objection and the extent to 

which the party is refusing to comply with the request.’ 

TEX. R. CIV. P. 193.2(a). If an objection is not made 

within the time required, it ‘is waived unless the court 

excuses the waiver for good cause shown.’” Here, 

though the carrier at one point withdrew its objection, 

it initially objected in writing and on time. It 

“continued to object through its motion for 

reconsideration. [Therefore, it] . . . did not waive its 

objection to the relevance or breadth of the discovery 

order.” 

 ““A discovery order that compels production 

beyond the rules of procedure is an abuse of discretion 

for which mandamus is the proper remedy.’ ‘Our 

procedural rules define the general scope of discovery 

as any unprivileged information that is relevant to the 

subject of the action, even if it would be inadmissible 

at trial, as long as the information sought is ‘reasonably 

calculated to lead to the discovery of admissible 

evidence.’’ What is ‘relevant to the subject matter’ is 

to be broadly construed. . . . A request is not overbroad 

‘so long as it is ‘reasonably tailored to include only 

matters relevant to the case.’’ ‘Discovery orders 

requiring document production from an unreasonably 

long time period or from distant and unrelated locales 

are impermissibly overbroad.’” 

 A prior opinion from a wind storm case involved 

a request for other claims. The Court stated there that 

“‘we fail[ed] to see how National Lloyds’ 

overpayment, underpayment, or proper payment of the 

claims of unrelated third parties [was] probative of its 

conduct with respect to [the homeowner’s] 

undervaluation claims at issue in [the] case.’” Scouring 

unrelated claims “‘files in hopes of finding similarly 

situated claimants whose claims were evaluated 

differently from [the homeowner’s] is at best an 

‘impermissible fishing expedition.’’” “Here, the 

discovery order is not limited by location or weather 

event and exceeds the scope of [two prescribed] 

requests for production. . . .” The carrier, by affidavit, 

testified that the fifteen contested reports did not relate 

to a particular loss. “Therefore, the reports encompass 

claims in different counties, experiencing different 

causes of loss, on different dates from the Hidalgo 

County storms” at issue. “‘A central consideration in 

determining overbreadth is whether the request could 

have been more narrowly tailored to avoid including 

tenuous information and still obtain the necessary, 

pertinent information.’” 

 It did not avail to assert that plaintiffs sought to 

prove bad faith and a pattern of defrauding 

policyholders. “This . . . does not entitle Plaintiffs to  

 

discover documents unrelated to the insurance event at 

issue.” “Plaintiffs may discover reports and emails of 

National Lloyds that are limited as to time, place, or 

subject matter, but not indiscriminate reports and 

emails that lack any limitation.” 

 Moreover, the “fact that this is an MDL case and 

not a single-plaintiff case does not entitle Plaintiffs to 

such broad discovery.” The “same relevance standard 

used in all other cases” applies. 

 “If a motion to compel is granted, the trial court 

‘shall . . . [order] reasonable expenses’” unless the 

objection was “‘substantially justified.’” TEX. R. CIV. 

P. 215.1(d). A discovery sanctions “order ‘shall be 

subject to review on appeal from the final judgment.’ 

‘A trial court’s ruling on a motion for sanctions is 

reviewed under an abuse of discretion standard.’ The 

test for abuse of discretion is ‘whether the court acted 

without reference to any guiding rules and principles.’ 

To determine whether the sanctions imposed are just, 

we consider: ‘First, . . . whether there is a direct 

relationship between the offensive conduct and the 

sanctions. . . . Second, . . . whether the sanctions are 

excessive.’” Here, the pretrial court’s order compelling 

production of one category was overbroad, but the 

carrier failed to produce “five other categories.” “The 

sanctions order does not specify the amount of 

attorney’s fees attributed to each category of 

information compelled, and we cannot assume that 

reversal of one-sixth of the categories of information 

requires a one-sixth reduction of the sanctions.” Thus, 

the pretrial court was directed to determine “whether 

the attorney’s fees award remains appropriate in light 
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of” this decision. 

 

2. In re City of Dallas, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 County and college filed a petition under TEX. R. 

CIV. P. 202 to investigate a potential claim against city. 

The Supreme Court granted mandamus requiring the 

county court “to first determine its jurisdiction” over 

the potential claim. 

 TEX. R. CIV. P. 202 “allows a court to authorize 

depositions ‘to investigate a potential claim or suit.’” 

 Subject-matter jurisdiction is “essential.” And a 

“party ‘cannot obtain by Rule 202 what it would be 

denied in the anticipated action.’ Therefore, ‘for a 

party to properly obtain Rule 202 pre-suit discovery, 

‘the court must have subject matter jurisdiction over 

the anticipated action.’’” 

 

3. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner “to 

copy the ballots and disclose them for purposes of 

discovery, expert analysis, trial preparation, and trial. 

The ballots should be included in the record. The court 

may order redaction of names of the voters or require 

the ballots to be filed under seal, or impose some other 

appropriate protective order to protect confidentiality.” 

 The homeowner’s “lawyer should not be forced to 

withdraw because the trial court’s discovery rulings 

have made his knowledge the only means of presenting 

the factual support on a key issue.” Thus, the trial court 

so restricted the ability to use the information that 

mandamus was warranted. 

 

4. In re H.E.B. Grocery Company, L.P., 492 S.W.3d 

300 (Tex. 2016) 

 

 Slip and fall case; plaintiff suffered subsequent 

injury. After defense doctor’s deposition, defendant 

moved for a medical examination. The Supreme Court 

granted mandamus, holding “the trial court abused its 

discretion in denying the motion and [defendant] lacks 

an adequate remedy by appeal.” 

 The trial court may grant a motion for a physical 

or mental examination under TEX. R. CIV. P. 204.1 “if 

the movant establishes that (1) ‘good cause’ exists for 

the examination, and (2) the mental or physical 

condition of the party the movant seeks to examine ‘is 

in controversy.’ These requirements cannot be satisfied 

‘by mere conclusory allegations of the pleadings—nor 

by mere relevance to the case.’”  

 “The purpose of Rule 204.1’s good-cause 

requirement is to balance the movant’s right to a fair 

trial and the other party’s right to privacy. To show 

good cause, the movant must (1) show that the 

requested examination is relevant to issues in 

controversy and will produce or likely lead to relevant 

evidence, (2) establish a reasonable nexus between the 

requested examination and the condition in 

controversy, and (3) demonstrate that the desired 

information cannot be obtained by less intrusive 

means.” 

 “First, as to relevance, the issues in controversy 

are the existence and extent of [plaintiff’s] physical 

injuries . . . as well as the cause of those injuries.” 

 Here, there was a “reasonable nexus between the 

requested examination and the condition in 

controversy.” A nexus requires “more than ‘mere 

conclusory allegations of the pleadings’ and ‘mere 

relevance to the case.’” Footnote 3: the affidavit of 

defendant’s doctor “provides a description of the 

examination and proposed findings.” 

 “Finally, [defendant] has shown that the desired 

information cannot be obtained by less intrusive 

means.” A testifying doctor would be at a disadvantage 

compared to plaintiff’s treating physician. Also, 

plaintiff had a subsequent injury. 

 TEX. R. CIV. P. 204.1 also “requires that the 

physical or mental condition of a party be in 

controversy.” “Good cause” and “in controversy” are 

“necessarily related.” If a “‘plaintiff intends to use 

expert medical testimony to prove his or her alleged 

. . . condition, that condition is placed in controversy 

and the defendant would have good cause for an 

examination under Rule [204’s predecessor].’” 

 Mandamus is appropriate because defendant 

“seeks to allow its expert the same opportunity as 

[plaintiff’s] expert to fully develop and present his 

opinion, ensuring a fair trial.” 

 

5. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 During a medical malpractice case, doctor 

attempted to obtain peer review committee materials 

based upon an exception to their statutory protection. 

The Supreme Court granted mandamus, ruling that 

“the trial court abused its discretion in ordering the 
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documents produced without a proper in camera 

inspection to determine whether the exception in 

section 160.007(d) applies.”   

 “‘Pleading and producing evidence establishing 

the existence of a privilege is the burden of the party 

seeking to avoid discovery. The party asserting the 

privilege must establish by testimony or affidavit a 

prima facie case for the privilege.’ If the party 

asserting the privilege establishes a prima facie case 

for the privilege and ‘tenders documents to the trial 

court, the trial court must conduct an in camera 

inspection of those documents before deciding to 

compel production.’ Once the party claiming privilege 

presents a prima facie case that the documents are 

privileged, the burden shifts to the party seeking 

production to prove that an exception to the privilege 

applies. . . . [The] crime–fraud exception to the 

attorney–client privilege applies only if a prima facie 

case of contemplated fraud is made by the party 

seeking discovery. . . .” 

 “Whether a discovery privilege applies is a matter 

of statutory construction. . . . Privileges are disfavored 

in the law because they ‘contravene the fundamental 

principle that the public . . . has a right to every man’s 

evidence,’ and should, therefore, be strictly construed. 

‘Statutory construction is a question of law we review 

de novo.’ When construing a statute, we look to the 

plain language to determine the intent of the 

Legislature. If the statute is unambiguous, we apply the 

words according to their common meaning, but we 

may consider the objective of the law and the 

consequences of a particular construction.” 

 “In section 160.007 of the Texas Occupations 

Code, the Legislature provided a privilege for records 

made by a medical peer review committee in the 

course of its review.” The “‘overarching purpose of the 

[medical peer review committee privilege] is to foster a 

free, frank exchange among medical professionals 

about the professional competence of their peers.’” A 

“committee engages in ‘medical peer review’ when it 

evaluates ‘medical and health care services’. . . .” Here, 

that occurred. 

 An exception requires “disclosure of the 

recommendation and decision to the affected physician 

. . . [but] this exception ‘does not constitute waiver of 

the confidentiality requirements. . . .’” 

“Because [hospital] presented a prima facie case 

for the privilege and tendered the allegedly privileged 

documents to the trial court, the trial court was 

obligated to review them before compelling 

production.” “Mandamus relief is appropriate when a 

trial court ‘fails to conduct an adequate in camera 

inspection of documents when such review is critical to 

evaluation of a privilege claim.’” 

 “‘Nothing is worse than a half-hearted privilege; it 

becomes a game of semantics that leaves parties 

twisting in the wind while lawyers determine its 

scope.’” 

 “For the exception in section 160.007(d) to apply, 

the medical peer review committee must have taken 

some action that could have resulted in discipline 

beyond simply convening to review the physician’s 

actions.” On the record here, the Court cannot make 

that determination. 

 

6. In re DePinho, ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In a per curiam opinion, the Texas Supreme Court 

follows In re John Doe a/k/a “Trooper”, 444 S.W.3d 

603 (Tex. 2014), which holds that a party may not 

obtain a TEX. R. CIV. P. 202 deposition where the court 

does not “‘have subject-matter jurisdiction over the 

anticipated action,’” and holds that “a court may not 

order TEX. R. CIV. P. 202 depositions to investigate 

unripe claims.” 

 

7. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

The hospital did not “properly disclose evidence 

during discovery.” But the Supreme Court found that 

there was legally insufficient evidence to award 

attorney’s fees as sanctions. 

TEX. R. CIV. P. 215.2(b)(8) “authorizes a trial 

court to charge the party abusing the discovery process 

with the reasonable expenses, including attorney’s 

fees, caused by the failure to obey discovery orders. 

These sanctions are designed to rectify discovery abuse 

by compensating the aggrieved party for expenses 

incurred. Consequently, when a party seeks attorney’s 

fees as sanctions, the burden is on that party to put 

forth some affirmative evidence of attorney’s fees 

incurred and how those fees resulted from or were 

caused by the sanctionable conduct. However, while 

properly proved bills showing attorney’s fees 

[plaintiffs] incurred . . . might have been legally 

sufficient evidence to support a monetary sanction, no 

such evidence is present in the record. . . .” 

Here, there were no bills nor “was there evidence 

as to the hourly rate or other evidence of an amount 

that would compensate for that time, even if the time 

had been proved. [Plaintiffs’] . . . pleadings contained 

various allegations as to both, but pleading allegations 
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are not evidence.” 

TEX. R. CIV. P. 215.2 “allows a trial court to 

require the party who failed to obey a discovery order 

to pay ‘the reasonable expenses, including attorney 

fees, caused by the failure’ and to make such orders 

regarding the failure as are just. But to be just, a 

sanction must be based on a direct relationship 

between the particular offensive conduct and the 

sanction imposed, and the sanction must not be 

excessive vis-a vis that conduct.” 

A “party should be afforded an opportunity to 

present evidence in support of its claims,” and that was 

done here. 

Further, here “the trial court did not explain its 

rationale behind the amount imposed as monetary 

sanctions or the relationship between the sanctions and 

particular conduct of” the hospital. In Low v. Henry, 

221 S.W.3d 609 (Tex. 2007), under Ch. 10 (related to 

frivolous pleadings), the Court “referenced a list of 

factors the American Bar Association recommended 

trial courts should consider in assessing the amount of 

monetary sanctions to impose.” 

Unlike federal court, Texas does “not provide for 

sanctions based on how much time courts spend on 

hearings. Trial courts have discretion to impose 

monetary sanctions within limits, but any sanctions 

must be directed toward remedying prejudice caused to 

the innocent party.” 

 

8. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. The Court 

analyzed the “offensive use” doctrine and trade secrets 

concerning the production of the affidavit. 

The “offensive use” doctrine did not apply here. 

“[C]ertain privileges may be waived by offensive use, 

but [the Court has] limited such waiver to instances 

where a party attempts to protect outcome–

determinative information from any discovery.” A 

“plaintiff engages in offensive use when it attempts to 

‘protect from discovery outcome determinative 

information’[].” 

Plaintiff tendered an affidavit that the trial court 

ordered it produced, even though the trial court had not 

reviewed it. The “trial court had no choice but to 

review it in camera before ruling on whether to 

produce it over [plaintiff’s] assertion that it contained 

trade secrets.” When “privileged documents are the 

only evidence to substantiate the claim of privilege, the 

trial court must review them in camera.” 

TEX. R. EVID. 507(a) provides “that a party has a 

privilege to refuse to disclose its trade secrets ‘if the 

allowance of the privilege will not tend to conceal 

fraud or otherwise work injustice.’” 

 

9. Greer v. Abraham, 489 S.W.3d 440 (Tex. 2016) 

 

Defamation suit brought by former school district 

board member. Defendant filed a motion to dismiss 

under Ch. 27. 

Plaintiff requested discovery. This was necessary 

because, when the defendant files a motion to dismiss 

under Ch. 27 that “typically suspends all discovery 

. . . until the court rules on the motion.” 

 Here, the defendant asserted the “journalist’s 

privilege” and refused to reveal his sources. 

 

10. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

 

 Doctor sued hospital claiming it tried to 

undermine his ability receive referrals after he 

determined to move to another area hospital. His 

claims included business disparagement and improper 

restraint of trade. When he sought in discovery various 

documents, hospital claimed the peer review 

committee privilege and medical committee privilege. 

The Supreme Court ruled that “some of the documents 

are protected,” but that “the remainder of the 

documents are confidential under either privilege.” 

“‘While the medical privileges are important in 

promoting free discussion in the evaluation of health 

care professionals and health services, the right to 

evidence is also important, and therefore privileges 

must be strictly construed.”’ 

 “‘Mandamus is proper when the trial court 

erroneously orders the disclosure of privileged 

information because the trial court’s error cannot be 

corrected on appeal.’ Pleading and producing evidence 

establishing the existence of a privilege is the burden 

of the party seeking to avoid discovery. The party 

asserting the privilege must establish by testimony or 

affidavit a prima facie case for the privilege. The party 

need produce ‘only the ‘minimum quantum of 

evidence necessary to support a rational inference that 

the allegation of fact is true,” and tender the documents 
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to the trial court, at which point, ‘the trial court must 

conduct an in camera inspection of [the] documents 

before deciding to compel production.’” 

 “‘The scope of discovery and the admission of 

evidence is principally within the discretion of the trial 

court.’ The relator must establish that the trial court 

failed to reach the only reasonable conclusion on such 

matters. A less deferential standard applies to the trial 

court’s determination of the legal principles governing 

the discovery, however.” Footnote 17: “‘When a trial 

court’s interpretation of discovery law is at issue, we 

treat the trial court’s order as a legal conclusion. We 

review the legal conclusion with limited deference to 

the trial court.’” 

 “With one exception, the medical peer review 

committee privilege affords confidential status to the 

records of, proceedings of, and communications to a 

medical peer review committee regardless of whether 

the individual record, proceeding, or communication 

relates to a peer review action.” 

 “[T]he exception to the medical peer review 

committee privilege for anticompetitive actions applies 

when the plaintiff asserts a cause of action that requires 

proof that the conduct at issue has ‘a tendency to 

reduce or eliminate competition’ that is not offset by 

countervailing procompetitive justifications.” 

 Plaintiff does not have to satisfy an evidentiary 

burden in order to seek the documents. The statute 

“contains no indication of a threshold quantum of 

proof.” Plaintiff is required merely to plead, not prove, 

an anticompetitive action. Affording “‘parties full 

discovery promotes the fair resolution of disputes by 

the judiciary. . . .’” Footnote 96: “Cf. TEX. R. CIV. P. 

193.4(a) (‘The party making the objection or asserting 

the privilege must present any evidence necessary to 

support the objection or privilege.’ (emphasis added)); 

see also Lunsford . . . (‘Absent a privilege or 

specifically enumerated exemption, our rules permit 

discovery of any ‘relevant’ matter; thus, there is no 

evidentiary threshold a litigant must cross before 

seeking discovery.’).” 

 The statute’s “exception’s scope is still narrower 

than the otherwise applicable scope of discovery, 

which permits discovery of information that ‘appears 

reasonably calculated to lead to the discovery of 

admissible evidence.’” 

 Defendant can offer standard objections, attempt 

to narrow the scope, and seek a protective order. 

“Defendants may further limit the scope of discovery 

through the judicious use of special exceptions, which 

are ‘the appropriate vehicle . . . by which an adverse 

party may force clarification of vague pleadings,’ 

thereby narrowing the range of facts that will be of 

consequence in the action.”  

Some disputed documents are not covered by the 

medical peer review privilege, such as committee 

bylaws and affidavits submitted to the trial court: they 

“are neither records nor proceedings of the committees 

at issue nor communications to that committee.”  

 The disputed documents are “relevant if they 

would tend to make more or less probable” plaintiff’s 

claim that hospital disseminated manipulated data or 

reduced referrals. Other documents are relevant 

because they relate to the veracity of the data or data 

analysis. This includes “physician volume,” even 

before the incident, because they relate to a baseline. 

Still other documents are relevant because they discuss 

hospital’s marketing plans. Likewise, documents 

concerning market area are relevant. 

 However, other records, including a certain email, 

were not relevant, and maintain their privilege, because 

they do not make plaintiff’s claims more or less 

probable. 

 Hospital claimed that two different privileges 

apply: the peer review privilege and the medical 

committee privilege. However, hospital stipulated that 

the documents were under the medical peer review 

privilege, §160.007. “Section 160.007 is both the later 

enacted statute as well as the more specific regarding 

when records and proceedings are 

confidential. . . . [T]he records and proceedings of a 

dual medical committee and medical peer review 

committee do not enjoy any greater confidentiality 

under section 161.032(a) than they do under section 

160.007(b).” 

 

11. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 

members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement. After a jury verdict, the trial court 

entered an order that included an award of $95M. The 

trial court ordered ongoing discovery of defendant’s 

records of the Eagle Ford Shale prospects. The 

Supreme Court found no abuse of discretion. 

 TEX. R. APP. P. 24.1(e) permits the trial court to 

make orders to protect a judgment creditor. TEX. R. 

CIV. P. 621a “allows discovery only ‘for the purpose of 

obtaining information to aid in the enforcement’ of a 

judgment that has not been superseded, and ‘for the 

purpose of obtaining information relevant to’ Rule 24 

motions. . . . But nothing in Rule 621a purports to limit 
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Rule 24.1(e); to the contrary, Rule 621a permits 

discovery relevant to Rule 24 motions.” Thus, ordering 

ongoing discovery of defendant’s Eagle Ford Shale 

information “was not an abuse of discretion.” 

 Plaintiff “was entitled to security to supersede the 

judgment without showing any such threat [of 

defendant’s dissipation of assets]. The trial court was 

not required to insist on such a showing in providing 

discovery in lieu of security.” 

 

12. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Defamation case. When ruling on the motion to 

dismiss under Chapter 27, “the court is to consider the 

pleadings and any supporting and opposing affidavits. 

Moreover, the motion to dismiss ordinarily suspends 

discovery, . . . although the statute leaves the 

possibility for a court to order limited discovery for 

‘good cause’ as it relates to the motion itself. . . .” 

 

C. Affidavits 

 
1. KBMT Operating Company, LLC v Toledo, 492 

S.W.3d 710 (Tex. 2016) 

 

 Defamation case against TV station for report 

concerning a doctor’s discipline by the Texas Medical 

Board. 

Plaintiff’s proof that “ordinary listeners were 

misled . . . was her affidavit which, besides being self-

serving, was conclusory hearsay. Just last year we held 

that such “‘[b]are, baseless opinions do not create fact 

questions, and neither are they a sufficient substitute 

for the clear and specific evidence required to establish 

a prima facie case under the [Act].’” She did not 

identify any ordinary listener. Footnote 29: “Evidence 

of what an ordinary listener could have understood is 

not evidence of what the listener would have 

understood. The test for substantial truth and its 

application must be guided by the fact that ‘since 

‘. . . erroneous statement is inevitable in free debate, 

and . . . it must be protected if the freedoms of 

expression are to have the “breathing space” that they 

“need . . . to survive’ . . . ,’ only those false statements 

made with the high degree of awareness of their 

probable falsity demanded by New York Times may be 

the subject of either civil or criminal sanctions.” 

 

2. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

Plaintiff tendered an affidavit that the trial court 

ordered it produced, even though the trial court had not 

reviewed it. The “trial court had no choice but to 

review it in camera before ruling on whether to 

produce it over [plaintiff’s] assertion that it contained 

trade secrets.” When “privileged documents are the 

only evidence to substantiate the claim of privilege, the 

trial court must review them in camera.” 

 

3. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 In a defamation case, the defendants moved to 

dismiss under Chapter 27. The plaintiff offered an 

affidavit on damages that said it suffered various 

categories of losses and was damaged in excess of 

$3M. The “affidavit is conclusory and therefore 

insufficient to satisfy the TCPA’s requirement of ‘clear 

and specific evidence. . . .’” “Opinions must be based 

on demonstrable facts and a reasoned basis.” The 

affidavit was insufficient to prove special damages. 

 

D. Rule 11 Agreements 

 

No cases to report. 

 

E. Court Orders; Docket Control Orders 

 

No cases to report. 

 

F. Summary Judgments 

 

1. Laverie v. Wetherbe, ___ S.W.3d ___ (Tex. 

2016)(12/9/16) 

 

“We review de novo a trial court’s denial of a 

traditional motion for summary judgment.” 

 

2. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Suit alleging attorney malpractice. “To prevail on 

a legal malpractice claim, ‘the plaintiff must prove the 

defendant owed the plaintiff a duty, the defendant 

breached that duty, the breach proximately caused the 

plaintiff’s injury, and the plaintiff suffered damages.’ 

A defendant may obtain summary judgment by 

negating one of these elements or conclusively proving 

all of the elements of an affirmative defense. If the 

defendant produces evidence demonstrating summary 

judgment is proper, ‘the burden shifts to the plaintiff to 

present evidence creating a fact issue.’ In evaluating 

whether a fact issue precludes summary judgment, we 

take ‘all evidence favorable to the nonmovant as true 

and indulge every reasonable inference in the 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

234 
 

nonmovant’s favor.’” 

 

3. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

 Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95. 

The Supreme Court ruled: “We decline the invitation 

to expand the harmless-error rule to summary-

judgment appeals in the manner [defendant] requests. 

‘Summary judgments . . . may only be granted upon 

grounds expressly asserted in the summary judgment 

motion.’” 

 

4. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

Ex-husband in a divorce case sued law firm 

representing ex-spouse, contending it participated in a 

fraudulent transfer of a plane awarded to the ex-wife in 

the decree to impose sales taxes on him. Firm filed a 

motion for summary judgment. The Supreme Court 

ruled that the motion for summary judgment 

established attorney immunity. 

“We review a grant of summary judgment de 

novo. A party moving for traditional summary 

judgment has the burden to prove that there is no 

genuine issue of material fact and that it is entitled to 

judgment as a matter of law. ‘When reviewing a 

summary judgment, we take as true all evidence 

favorable to the nonmovant, and we indulge every 

reasonable inference and resolve any doubts in the 

nonmovant’s favor.’ Attorney immunity is an 

affirmative defense. Therefore, to be entitled to 

summary judgment, [firm] must have proven that there 

was no genuine issue of material fact as to whether its 

conduct was protected by the attorney immunity 

doctrine and that it was entitled to judgment as a matter 

of law.” 

 

5. SeaBright Insurance Company v. Lopez, 465 

S.W.3d 637 (Tex. 2015) 

 

The Supreme Court affirmed a summary judgment 

in a worker’s compensation case: “the employee was 

acting in the course and scope of his employment at the 

time of his death. . . .” 

 “We review a grant of summary judgment de 

novo. A party moving for traditional summary 

judgment has the burden to prove that there is no 

genuine issue of material fact and that it is entitled to 

judgment as a matter of law. We review summary 

judgment evidence ‘in the light most favorable to the 

party against whom the summary judgment was 

rendered, crediting evidence favorable to that party if 

reasonable jurors could, and disregarding contrary 

evidence unless reasonable jurors could not.’ When 

both sides move for summary judgment and the trial 

court grants one motion and denies the other, we 

review the summary judgment evidence presented by 

both sides, determine all questions presented, and 

render the judgment the trial court should have 

rendered.” 

 “‘A trial court has no discretion in deciding the 

law or its proper application.’” 

 

6. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

“Summary judgment is not the proper vehicle for 

resolving disputes about an ambiguous contract.” 

 

7. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

  

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

“A declaratory judgment granted on a traditional 

motion for summary judgment is reviewed de novo. 

Under the traditional standard for summary judgment, 

the movant has the burden to show that no genuine 

issue of material fact exists and that judgment should 

be granted as a matter of law. ‘When reviewing a 

summary judgment, we take as true all evidence 

favorable to the nonmovant, and we indulge every 

reasonable inference and resolve any doubts in the 

nonmovant’s favor.’” 

 

8. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

 

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes. Government filed a plea 

to the jurisdiction. “[The] plea to the jurisdiction 

procedure ‘mirrors’ our summary judgment practice.” 

 

9. Shell Oil Company v. Writt, 464 S.W.3d 650 (Tex. 

2015) 

 

“We review the trial court’s grant of summary 

judgment de novo. The evidence is viewed in the light 

most favorable to the nonmovant. In reviewing the 
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record, we indulge every reasonable inference in favor 

of the nonmovant, and resolve any doubts in favor of 

the nonmovant.” 

 

10. Gonzalez v. Ramirez, 463 S.W.3d 499 (Tex. 2015) 

 

Footnote 7: If “‘the non-movant fails to produce 

legally sufficient evidence to meet his burden as to the 

no-evidence motion, there is no need to analyze 

whether the movant satisfied its burden under the 

traditional motion.’” 

“We review the evidence presented by a no-

evidence motion for summary judgment and response 

‘in the light most favorable to the party against whom 

the summary judgment was rendered, crediting 

evidence favorable to that party if reasonable jurors 

could, and disregarding contrary evidence unless 

reasonable jurors could not.’” 

 

11. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 The Supreme Court ruled that a Flood Control 

“District made the relocation [of utilities] necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense.  

 “We review summary judgments de novo. When 

faced with competing summary judgment motions 

where the trial court denied one and granted the other, 

we consider the summary judgment evidence presented 

by both sides, determine all questions presented, and if 

the trial court erred, render the judgment the trial court 

should have rendered.” 

“‘Because the trial court’s order does not specify 

the grounds for its summary judgment, we must affirm 

the summary judgment if any of the theories presented 

to the trial court and preserved for appellate review are 

meritorious.’” 

 “Where a no-evidence motion for summary 

judgement is granted, . . . a reviewing court will sustain 

the summary judgment if ‘(a) there is a complete 

absence of evidence of a vital fact, (b) the court is 

barred by rules of law or of evidence from giving 

weight to the only evidence offered to prove a vital 

fact, (c) the evidence offered to prove a vital fact is no 

more than a mere scintilla, or (d) the evidence 

conclusively establishes the opposite of the vital fact.’” 

 

 

 

 

12. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights, and sued both 

lessor and lessee. The Supreme Court ruled that, while 

“an executive has broad discretion in negotiating the 

terms of a mineral lease, . . . the executive owes the 

non-executive a duty of utmost good faith and fair 

dealing.” The “executive is prohibited from engaging 

in acts of self-dealing that unfairly diminish the value 

of the non-executive interest.” Fact questions here 

precluded summary judgment on the breach of the 

executive’s duty, but summary judgment was proper 

for the lessee. 

 “We review a grant of summary judgment de 

novo. In a traditional summary-judgment motion, a 

movant must state specific grounds, and a defendant 

who conclusively negates at least one essential element 

of a cause of action or conclusively establishes all the 

elements of an affirmative defense is entitled to 

summary judgment. In a no-evidence summary-

judgment motion, the movant contends that no 

evidence supports one or more essential elements of a 

claim for which the nonmovant would bear the burden 

of proof at trial. The trial court must grant the motion 

unless the nonmovant raises a genuine issue of material 

fact on each challenged element.” 

 

13. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan,  
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declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The court of appeals 

also held that the nonrecourse status of the loan 

prohibited a personal judgment against homeowners. 

The Supreme Court granted bank’s petition for review 

on the issue of the attorney’s fee award. 

 Homeowners argued that bank could not recover 

attorney’s fees because neither party had pled “a 

cognizable claim for declaratory relief.” Homeowners 

argued, as before the trial court, that bank’s claim 

should be re-characterized as something other than  

declaratory relief. Homeowners also argued, for the 

first time before the Supreme Court, that its own 

pleadings also did not state a cognizable claim for 

declaratory relief. 

“Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 

similarly restricted and may not overlook the parties’ 

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.’” 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 

14. Farm Bureau County Mutual Insurance Company 

v. Rogers, 455 S.W.3d 161 (Tex. 2015) 

 

 Carrier filed declaratory judgment against insured; 

both parties sought attorney’s fees. The carrier filed 

and lost a motion for summary judgment; insured had 

not filed a cross-motion for summary judgment. The 

trial court denied the carrier’s motion. Its judgment had 

a “Mother Hubbard” clause. The Supreme Court ruled 

“the order is not final . . . [because] it did not resolve 

the parties’ competing requests for attorney’s fees.” 

The “fact that [insured] did not file a cross-motion 

for summary judgment did not preclude the trial court 

from entering a ‘final’ judgment.” 

There “must be evidence in the record to prove 

the trial court’s intent to dispose of any remaining 

issues when it includes a Mother Hubbard clause in an 

order denying summary judgment.” 

 

G. Sanctions and Contempt 

 

1. In re National Lloyds Insurance Company, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

  

 During storm damage suit transferred to the MDL, 

the pretrial court granted plaintiffs filed a motion to 

compel “six categories of information” and ordered 

sanctions. The overbroad request sought “‘all emails, 

reports attached to emails, and any follow-up 

correspondence and information’” concerning 

management reports. The Supreme Court ruled that 

one category “was not tailored with regard to time, 

place, or subject matter and was therefore overbroad.” 

It then remanded to the pretrial court to determine the 

amount of sanctions attributable to the five items that 

were appropriately compelled. 

  “If a motion to compel is granted, the trial court 

‘shall . . . [order] reasonable expenses’” unless the 

objection was “‘substantially justified.’” TEX. R. CIV. 

P. 215.1(d). A discovery sanctions “order ‘shall be 

subject to review on appeal from the final judgment.’ 

‘A trial court’s ruling on a motion for sanctions is 

reviewed under an abuse of discretion standard.’ The 

test for abuse of discretion is ‘whether the court acted 

without reference to any guiding rules and principles.’ 

To determine whether the sanctions imposed are just, 

we consider: ‘First, . . . whether there is a direct 

relationship between the offensive conduct and the 

sanctions. . . . Second, . . . whether the sanctions are 

excessive.’” Here, the pretrial court’s order compelling 

production of one category was overbroad, but the 

carrier failed to produce “five other categories.” “The 

sanctions order does not specify the amount of 

attorney’s fees attributed to each category of 

information compelled, and we cannot assume that 

reversal of one-sixth of the categories of information 
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requires a one-sixth reduction of the sanctions.” Thus, 

the pretrial court was directed to determine “whether 

the attorney’s fees award remains appropriate in light 

of” this decision. 

 

2. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

The hospital did not “properly disclose evidence 

during discovery.” But the Supreme Court found that 

there was legally insufficient evidence to award 

attorney’s fees as sanctions. 

TEX. R. CIV. P. 215.2(b)(8) “authorizes a trial 

court to charge the party abusing the discovery process 

with the reasonable expenses, including attorney’s 

fees, caused by the failure to obey discovery orders. 

These sanctions are designed to rectify discovery abuse 

by compensating the aggrieved party for expenses 

incurred. Consequently, when a party seeks attorney’s 

fees as sanctions, the burden is on that party to put 

forth some affirmative evidence of attorney’s fees 

incurred and how those fees resulted from or were 

caused by the sanctionable conduct. However, while 

properly proved bills showing attorney’s fees 

[plaintiffs] incurred . . . might have been legally suffi-

cient evidence to support a monetary sanction, no such 

evidence is present in the record. . . .” 

Here, there were no bills nor “was there evidence 

as to the hourly rate or other evidence of an amount 

that would compensate for that time, even if the time 

had been proved. [Plaintiffs’] . . . pleadings contained 

various allegations as to both, but pleading allegations 

are not evidence.” 

TEX. R. CIV. P. 215.2 “allows a trial court to 

require the party who failed to obey a discovery order 

to pay ‘the reasonable expenses, including attorney 

fees, caused by the failure’ and to make such orders 

regarding the failure as are just. But to be just, a 

sanction must be based on a direct relationship 

between the particular offensive conduct and the 

sanction imposed, and the sanction must not be 

excessive vis-a vis that conduct.” 

A “party should be afforded an opportunity to 

present evidence in support of its claims,” and that was 

done here. 

Further, here “the trial court did not explain its 

rationale behind the amount imposed as monetary 

sanctions or the relationship between the sanctions and 

particular conduct of” the hospital. In Low v. Henry, 

221 S.W.3d 609 (Tex. 2007), under Ch. 10 (related to 

frivolous pleadings), the Court “referenced a list of 

factors the American Bar Association recommended 

trial courts should consider in assessing the amount of 

monetary sanctions to impose.” 

Unlike federal court, Texas does “not provide for 

sanctions based on how much time courts spend on 

hearings. Trial courts have discretion to impose 

monetary sanctions within limits, but any sanctions 

must be directed toward remedying prejudice caused to 

the innocent party.” 

 

3. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Review of an award of fees under Ch. 27 to a 

defamation defendant who successfully moved to 

dismiss.  

Under Ch. 27, a “successful motion to dismiss 

. . . entitles the moving party to an award of court costs, 

reasonable attorney’s fees, and other expenses. . . .”  

The court can also award “sanctions ‘sufficient to deter’ 

future ‘similar actions.’” 

 

4. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

 Footnote 39: “‘Counsel who fails to attach a 

sworn detailed explanation to an untimely filing or 

who fails to adequately justify the necessity for an 

untimely filing shall be sanctioned. Such sanctions 

include, but are not limited to (1) referral to the Chief 

Disciplinary Counsel of the State Bar of Texas; (2) 

contempt of court; (3) removal from the list of TEX. 

CODE CRIM. PROC. ART. 11.07L list of attorneys; (4) 

restitution of costs incurred by the opposing party; and 

(5) any other sanction allowed by law (see, e.g., TEX. 

R. CIV. P. 215.2).’” 

 Here, the “Court of Criminal Appeals has not 

undertaken to determine what lawyers may practice 

before it. Rather, it has imposed a sanction for the 

violation of a rule that provides for such a sanction. 

This in no way threatens our authority to regulate the 

Texas bar.” 

 

5. Wackenhut Corporation v. Gutierrez, 453 S.W.3d 

917 (Tex. 2015) 

 

Motorist was injured in a collision with a charter 
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bus and sued the charter bus company. Before trial, 

motorist filed a motion for spoliation sanctions, 

arguing that bus company had failed to preserve 

footage from one of the video cameras on the bus. 

During trial, the trial court orally ruled that the bus 

company had negligently spoliated evidence and 

submitted a spoliation instruction to the jury. 

 Under the Supreme Court’s recent decision in 

Brookshire Brothers, Ltd. v. Aldridge, “a trial court 

may submit [a spoliation] instruction only if it finds 

that (1) the spoliating party acted with intent to conceal 

discoverable evidence, or (2) the spoliating party acted 

negligently and caused the nonspoliating party to be 

irreparably deprived of any meaningful ability to 

present a claim or defense.” 

Here, the trial court expressly found that bus 

company had negligently, but not intentionally, 

spoliated evidence. Motorist was not “irreparably 

deprived of any meaningful ability to present his 

claim” because of an “abundance of available 

evidence,” including the testimony of the drivers, the 

testimony of an eyewitness employee of bus company, 

the responding police officer’s testimony and report, 

the parties’ witness statements, bus company’s own 

report, photos, and medical records. 

 

6. Gulf Chemical & Metallurgical Corporation v. 

Miner Dedrick Construction, LLP, 455 S.W.3d 164 

(Tex. 2015) 

 

Petition was denied and the case was remanded to 

consider spoliation issues “in light of our recently 

issued opinion in Brookshire. . . .” 

 

H. Abatement 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

 Supplier of materials sued building contractor for 

an unpaid invoice regarding materials in one county, 

after which contractor sued supplier in a different 

county. The court in the latter county did not abate the 

case. Following In re J.B. Hunt, the Supreme Court 

granted mandamus: “When two inherently interrelated 

suits are brought in different counties, the first-filed 

suit ordinarily acquires dominant jurisdiction and the 

second-filed suit should be abated.” 

 A “trial court should transfer a case if venue is not 

proper in that court.” “Venue is proper ‘in the county 

in which all or a substantial part of the events 

. . . occurred.” In breach of contract cases, courts 

consider “where the contract was made, performed, 

and breached.” Venue is proper in the county where 

the buyer was solicited and the contract formed. Since 

those venue facts were not specifically disputed, they 

“should therefore be taken as true.” TEX. R. CIV. P. 

87(3)(a). Venue is also proper in the county where the 

materials are fabricated and shipped. 

 Here, transferring venue was not appropriate 

because venue existed in both counties, and the court 

would not grant mandamus for that, either. The Court 

did note that a “trial court may also transfer a case 

where maintenance of the action in that court would 

work an injustice based on the economic and personal 

hardships the movant would incur,” but that was not 

alleged in this case. 

 But, the court in the second county “should have 

abated the suit pending in that court, and . . . mandamus 

relief is available to secure this result.” When 

“inherently interrelated suits are pending in two 

counties, and venue is proper in either county, the court 

in which suit was first filed acquires dominant 

jurisdiction.” The second court “must abate the suit.” 

There is an exception to the general rule when due to a 

“‘party’s inability to join necessary parties because it is 

not feasible or is impossible,’” but that was not the 

situation here. 

 

2. Kallinen v. City of Houston, 462 S.W.3d 25 (Tex. 

2015) 

 

Suit to compel the city to release documents 

concerning red light cameras was begun while the 

Attorney General was reviewing the matter. The 

Supreme Court ruled the trial court had jurisdiction 

over the suit. 

“The Legislature has expressly charged the 

Attorney General with maintaining ‘uniformity in the 

application, operation, and interpretation’ of the 

PIA. . . .” Thus, a court may abate proceedings until the 

Attorney General rules; “abatement would be within 

the court’s discretion.” 

 

I. Bankruptcy 

 

No cases to report.  

 

J. Severance 

 

1. Ventling v. Johnson, 466 S.W.3d 143 (Tex. 2015) 

 

 Lengthy suit for payment of contractual alimony 

from divorce. After a series of appeals, the issues were 
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the dates of prejudgment and postjudgment interest, 

and appellate attorney’s fees. The Supreme Court ruled 

attorney’s fees are suitable for a severance. 

 “A court may sever claims and different grounds 

of recovery before submission to the trier of fact, and 

both trial and appellate courts may order retrial on only 

the part of a matter affected by error unless doing so 

would result in unfairness to the parties.” 

A “claim for attorney’s fees is a severable claim.” 

Here, though “the court of appeals did not use the term 

‘sever,’ for all practical purposes that is what the court 

did in remanding Johnson’s claims for attorney’s fees 

and costs separately from the alimony claim.” 

 Because fees constitute “the only remaining issue 

that might require additional evidence, we sever and 

remand this issue to the trial court to determine the 

appropriate amount of appellate fees, leaving to the 

trial court’s discretion whether to reopen the record on 

this issue.” 

 

K. Nonsuit 

 

1. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

  

“Rule 162 provides that ‘[a] nonsuit cannot 

‘prejudice the right of an adverse party to be heard on a 

pending claim for affirmative relief.’’” Footnote 13: A 

“nonsuit is effective without a court order immediately 

when notice is filed or announced in open court.” 

 

L. Recusal 

 

No cases to report. 

 

M. Motion to Show Authority 

 

No cases to report. 

 

N. Settlements 

 

1. Texas Department of Insurance, Workers’ 

Compensation Division v. Jones, 498 S.W.3d 610 

(Tex. 2016) 

 

 Worker’s compensation claimant settled with 

carrier for “partial” eligibility for SIBs for a certain 

time period. TDI appealed the trial court’s approval, 

arguing the evidence did not fit the statutory scheme. 

The Supreme Court reversed because the settlement 

did not adhere to the statutory terms. 

“[C]ivil litigants are generally free to settle 

whenever, and on whatever terms, they wish. . . . But 

while Texas public policy generally favors the 

settlement of legal disputes, the workers’ comp scheme 

imposes special rules.” The “Legislature extensively 

reformed the workers’ compensation framework in 

order to discourage opportunistic suits seeking small-

money judgments. . . .” 

 

2. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

 Westergren claimed National Property offered to 

make him a partner and pay him for a parcel upon 

which he had an option to buy. At mediation with 

others who had claimed they had an option, he agreed 

to release a lis pendens. Westergren later sued National 

Property after it acquired the parcel, sold part, and paid 

him only half of his expected share. However, he failed 

to read a release, which National Property allegedly 

fraudulently induced him to sign, that indicated he was 

releasing all of his claims. The Supreme Court ruled 

that “Westergren’s fraudulent inducement defense 

. . . fail[ed] . . . because . . . he had a reason-able 

opportunity to read the release before he signed it and 

elected not to do so. . . . [T]he oral side agreement [to 

become partners] did not satisfy the statute of 

frauds. . . .” Finally, since there was no covenant not to 

sue, “Westergren did not breach the mediated 

settlement agreement or the release by filing this suit.” 

 Here, filing suit did not breach the release or 

mediated settlement agreement, because there was no 

covenant not to sue. “We find no language in the MSA 

in which Westergren agreed not to sue the Plank 

parties.” 

 The “release may be pleaded as an absolute bar to 

the suit—in other words, it provides the parties with an 

affirmative defense. . . . Although the release provides 

an affirmative defense to future suits, we cannot 

construe it as including a covenant not to sue where, in 

fact, the plain language does not bar future suits.” 

 

O. Dismissal 

 

1. In re Michael Allyn Conner, 458 S.W.3d 532 (Tex. 

2015) 

 

Nine years after the crash, a motor vehicle suit had 

not yet been tried, and the plaintiff had taken virtually 

no action to develop the case. The Supreme Court 

granted mandamus to compel dismissal. A “trial court 

abuses its discretion by refusing to grant a motion to 

dismiss for want of prosecution in the face of 
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unmitigated and unexplained delay.” 

 “A plaintiff has a duty to ‘prosecut[e] the suit to a 

conclusion with reasonable diligence,’ failing which a 

trial court may dismiss for want of prosecution.” 

 “Trial courts are generally granted considerable 

discretion when it comes to managing their 

dockets. . . . [But, it] has long been the case that ‘a 

delay of an unreasonable duration . . . , if not 

sufficiently explained, will raise a conclusive 

presumption of abandonment of the plaintiff’s suit.’ 

This presumption justifies the dismissal of a suit under 

either a court’s inherent authority or Rule 165a. . . .” 

“Under Rule 165a, there are two grounds for 

dismissal for want of prosecution. One is when a ‘party 

seeking affirmative relief [fails] to appear for any 

hearing or trial of which the party had notice.’ In such 

cases, ‘[a] court shall dismiss . . . unless there is good 

cause for the case to be maintained on the docket.’ The 

other is when a case is ‘not disposed of within [the] 

time standards promulgated by the Supreme Court.’ 

And while Rule 165a(2) does not refer to Rule 

165a(1)’s procedural requirements, including notice 

and a hearing, neither does it suggest a basis for 

deviating from those procedures.” 

 The Court’s administrative rules ensure that, “‘so 

far as reasonably possible,’” “civil cases in which a 

jury has been demanded . . . are brought to trial or final 

disposition within eighteen months of the appearance 

date. . . . Absent any reasonable explanation for the 

delay, the trial court clearly abused its discretion by 

disregarding the conclusive presumption of 

abandonment.” 

 “A trial court’s erroneous refusal to dismiss a case 

for want of prosecution cannot effectively be 

challenged on appeal. A defendant should not be 

required to incur the delay and expense of appeal to 

complain of delay in the trial court. To deny relief by 

mandamus permits the very delay dismissal is intended 

to prevent. In addition, the danger that a trial will be 

hampered by stale evidence and lost or clouded 

memories is particularly distinct after the delay in this 

case.” 

 

P. Continuance 

 
No cases to report. 

 

 

 

 

 

 

Q. Judicial Admissions 

 

1. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

  

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes. Footnote 3: “A judicial 

admission . . . must be clear and unequivocal.” Here, it 

was not. 

 

2. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Interlocutory appeal from the denial of a motion 

to dismiss after the plaintiffs failed to file an expert 

report under Chapter 74 in a case against pharmacists. 

 Plaintiffs pleaded they complied with “section 

74.351 of the Act.” The Court ruled this was not a 

judicial admission that the case involved a health care 

liability claim under Chapter 74. Footnote 4: “A 

judicial admission ‘occurs when an assertion of fact is 

conclusively established in live pleadings.’ The 

consequence of a judicial admission is that ‘jury 

questions concerning the fact need not be submitted.’ 

. . . The issue here is not whether a jury finding is 

required; the case is at its preliminary stages and the 

sole issue in dispute is whether Miller has asserted 

health care liability claims. At this stage of the 

litigation, we decline to hold that Miller’s allegation 

that she provided notice under the Act, by itself, 

constitutes a dispositive judicial admission.” 

 

3. In re Crawford & Company, 458 S.W.3d 920 (Tex. 

2015) 

 

 Suit by injured worker alleging misconduct by 

adjustment firm during the handling of the claim. 

Footnote 7: It does not matter if the carrier’s 

“statements could constitute a waiver, judicial 

admission, or the basis for judicial estoppel, because 

even if they could, such doctrines cannot create 

subject-matter jurisdiction where it does not otherwise 

exist.” 
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VII. TRIAL 

 

A. Right to Jury 

 

1. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Court protects “the constitutional right to a 

trial by jury by requiring trial courts to provide litigants 

with ‘an understandable, reasonably specific 

explanation’ for setting aside a jury verdict and 

ordering a new trial.” 

 

2. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

Footnote 126: Defining the relevant market is a 

jury question. 

 

3. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company sued investor for tortiously interfering 

in company’s contract with seller. Company also sued 

entities related to investor on the theory that they were 

alter egos of investor, a Nevada company. 

 Entities argued that they were not liable as alter 

egos under Nevada law. Because investor “was 

incorporated in Nevada, the law of that state controls” 

the issue of alter ego. Entities also argued that, under 

Nevada law, alter ego should have been determined by 

the court rather than the jury. 

 “Generally, ‘[t]he local law of the forum 

determines whether an issue shall be tried by the court 

or by a jury.’” Further, even if Nevada substantive law 

required that the issue of alter ego be determined 

without a jury, [the] statute could not control here. 

“The right to a jury constitutionally guaranteed in 

Texas courts cannot be supplanted by a Nevada 

statute.” 

 

4. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company under 

various theories, and the company alleged limitations. 

The “‘date a cause of action accrues is normally a 

question of law,’ [while] reasonable diligence is an 

issue of fact. . . .” 

 

B. Trial Setting; Notice 

 

1. In re Michael Allyn Conner, 458 S.W.3d 532 (Tex. 

2015) 

 

The Court’s administrative rules ensure that, “‘so 

far as reasonably possible,’” “civil cases in which a 

jury has been demanded . . . are brought to trial or final 

disposition within eighteen months of the appearance 

date. . . . Absent any reasonable explanation for the 

delay, the trial court clearly abused its discretion by 

disregarding the conclusive presumption of 

abandonment.” 

“Under Rule 165a, there are two grounds for 

dismissal for want of prosecution. One is when a ‘party 

seeking affirmative relief [fails] to appear for any 

hearing or trial of which the party had notice.’ In such 

cases, ‘[a] court shall dismiss . . . unless there is good 

cause for the case to be maintained on the docket.’” 

 

C. Voir Dire 

 

No cases to report. 

 

D. Motion in Limine 

 

1. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Supreme Court affirmed mandamus because 

the trial court granted a new trial on three facially 

invalid reasons and one that was not supported by the 

record. 

One basis here for the new trial was the violation 

of a motion in limine. The Court determined “the trial 

court’s order was ‘specific’ and a ‘violation of an order 

in limine can serve as the basis of a new[-]trial 

order. . . .’” But, the record did not establish that the 

carrier violated the ruling on the limine motion. 

Once evidence that may have been covered by a 

limine motion has been “admitted ‘without objection or 

a request that it be stricken or that the jury be 

instructed to disregard—it was in [the record] for all 

purposes and a proper subject of closing argument.’” 

 

E. Burden of Proof 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Suit alleging attorney malpractice. Footnote 3: 

“Usually, ‘[w]hen a legal malpractice case arises from 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

242 
 

prior litigation, the plaintiff has the burden to prove 

that, ‘but for’ the attorney’s breach of duty, he or she 

would have prevailed on the underlying cause of action 

and would have been entitled to judgment.’ [Here, 

plaintiffs] cannot satisfy this ‘suit within a suit’ 

requirement because they did prevail in the underlying 

action on appeal.”  

 Once “a defendant presents evidence of a 

superseding cause, ‘[t]he burden then shifts to the 

plaintiff to raise a fact issue by presenting 

controverting evidence’ that the intervening conduct 

was foreseeable.” 

 

2. KBMT Operating Company, LLC v Toledo, 492 

S.W.3d 710 (Tex. 2016) 

 

 Defamation case against TV station for report 

concerning a doctor’s discipline by the Texas Medical 

Board. A “private individual who sues a media 

defendant for defamation over a report on official 

proceedings of public concern has the burden of 

proving that the gist of the report was not substantially 

true—that is, that the report was not a fair, true, and 

impartial account of the proceedings. That burden is 

not met with proof that the report was not a 

substantially true account of the actual facts outside the 

proceedings.” 

 

3. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

 Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95. 

The Supreme Court ruled that Chapter 95 “grants the 

property owner additional protection by requiring the 

plaintiff to prove that the owner ‘had actual knowledge 

of the danger or condition,’ so the owner is not liable 

based merely on what it reasonably should have 

known. If Chapter 95 applies, it is the plaintiff’s ‘sole 

means of recovery.’” 

 “Because evidence of actual knowledge triggers 

an exception to the protection that Chapter 95 

otherwise provides, the plaintiff has the burden to 

prove the owner’s actual knowledge. . . . [O]nce 

defendant proves the applicability of Chapter 95, the 

burden shifts back to the plaintiff to fulfill the 

requirements of section 95.003.” 

 

 

 

 

 

4. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the tenant had the burden to 

prove she did not cause fire. 

A “party seeking to avoid liability under [an] 

agreement has the burden to plead and prove facts 

making it unlawful, unless the agreement is facially 

invalid.” 

The tenant “carries the burden of pleading and 

proving the contract’s invalidity as an affirmative 

defense.” An “affirmative defense ‘defeats the 

plaintiff’s claim without regard to the truth of the 

plaintiff’s assertions’ and places ‘the burden of proof [] 

on the defendant to present sufficient evidence to 

establish the defense and obtain the requisite jury 

findings.’” 

TEX. PROP. CODE § 95.052 “defines the landlord’s 

duty by both positive and negative references and 

imposes a repair obligation only if all its elements are 

satisfied. [This] . . . places the burden of proof on the 

party claiming the existence of a duty. . . . [W]hen one 

claims a duty owed by another, the party claiming the 

duty generally bears the burden of establishing it[]. But 

more importantly, it places the burden of proof on the 

party who controls the leased premises and is, 

therefore, in the best position to (1) avoid damage to 

the premises and (2) prove that another party is 

responsible for the damage.” TEX. PROP. 

CODE § 95.053(a) “necessarily allocates the burden of 

proof under section 92.052 to the tenant.” 

“Taken together, sections 92.052 and 92.053 

create a presumption that damage to premises under 

the tenant’s control was caused by the tenant and the 

tenant must prove otherwise.” 

 

5. The Staley Family Partnership, Ltd. v. Stiles, 483 

S.W.3d 545 (Tex. 2016) 

 

 Easement case involving landlocked property. 

“The party claiming a necessity easement has the 

burden to prove all facts necessary to establish it.” 

 

6. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

“[P]arties asserting defenses to arbitration clauses  
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have the burden to prove the defenses—including 

unconscionability. . . .” 

 

7. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

  

Ex-husband in a divorce case sued law firm 

representing ex-spouse, contending it participated in a 

fraudulent transfer of a plane awarded to the ex-wife in 

the decree to impose sales taxes on him. The Supreme 

Court ruled that the firm established attorney 

immunity. 

“Fraud is not an exception to attorney immunity; 

rather, the defense does not extend to fraudulent 

conduct that is outside the scope of an attorney’s legal 

representation of his client, just as it does not extend to 

other wrongful conduct outside the scope of 

representation. An attorney who pleads the affirmative 

defense of attorney immunity has the burden to prove 

that his alleged wrongful conduct, regardless of 

whether it is labeled fraudulent, is part of the discharge 

of his duties to his client.” 

 

8. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 The “burden of proof is on the defendant to 

present sufficient evidence to establish [a] defense and 

obtain the requisite jury findings.” 

 Defendant had the “initial burden” to prove a 

homestead exemption. 

 

9. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.”  

 Plaintiff had the “burden to prove that the first 

accident caused her injuries, and . . . the record in this 

case sufficiently demonstrates that the second accident 

is at least relevant to that inquiry even without an 

expert proponent.” 

 It was plaintiff’s burden “to establish both that 

[defendant] caused the July 2008 accident and that this 

accident caused her injuries. Part of that burden was to 

exclude with reasonable certainty other plausible 

causes of her injuries supported by the record.” “The 

defendant’s responsibility ‘is not that of proving, but 

the purely negative one of repelling or making 

ineffective the adversary’s attempts to prove.’” 

 

10. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27, the Anti-SLAPP statute. 

Providing its first analysis of Chapter 27, the Supreme 

Court analyzed the burdens of proof in various 

situations. 

Under Chapter 27, a “two-step process is initiated 

by motion of a defendant who believes that the lawsuit 

responds to the defendant’s valid exercise of First 

Amendment rights. Under the first step, the burden is 

initially on the defendant movant to show ‘by a 

preponderance of the evidence’ that the plaintiff’s 

claim ‘is based on, relates to, or is in response to the 

[movant’s] exercise of: (1) the right of free speech; (2) 

the right to petition; or (3) the right of association.’ If 

the movant . . . [shows this], the second step shifts the 

burden to the plaintiff to ‘establish[] by clear and 

specific evidence a prima facie case for each essential 

element of the claim in question.’” 

 “The applicable evidentiary standard is generally 

determined by the nature of the case. . . . Criminal 

cases require proof beyond a reasonable doubt, a near 

certainty, whereas civil cases typically apply the 

preponderance-of-the-evidence standard, that is, a fact-

finder’s determination that the plaintiff’s version of the 

events is more likely than not true. Some civil claims, 

including some defamation claims, elevate the 

evidentiary standard to require proof by clear and-

convincing evidence. This standard requires that the 

strength of the plaintiff’s proof produces in the mind of 

the trier of fact a firm belief or conviction as to the 

truth of the allegations.” 

 “Clear and specific evidence is not a recognized 

evidentiary standard.” 

 “All evidentiary standards, including clear and 

convincing evidence, recognize the relevance of 

circumstantial evidence. In fact, we have 

acknowledged that the determination of certain facts in 

particular cases may exclusively depend on such 

evidence.” 

A “‘prima facie case’ . . . refers to evidence 

sufficient as a matter of law to establish a given fact if 

it is not rebutted or contradicted. It is the ‘minimum 
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quantum of evidence necessary to support a rational 

inference that the allegation of fact is true.’” 

Chapter 27 “does not impose an elevated 

evidentiary standard or categorically reject 

circumstantial evidence. In short, it does not impose a 

higher burden of proof than that required of the 

plaintiff at trial.” 

 

11. JAW The Pointe, LLC v. Lexington Insurance 

Company, 460 S.W.3d 597 (Tex. 2015) 

 

Insured’s apartment complex sustained wind and 

flood damage in a hurricane, and insured filed a claim 

with insurer, who denied coverage. The policy was an 

“all risks” policy which covered wind damage but 

excluded flood damage. The policy also included an 

anti-concurrent-causation provision which disclaimed 

coverage for “any ‘loss or damage caused directly or 

indirectly by any’ excluded cause or event, ‘regardless 

of any other cause or event that contributes 

concurrently or in any sequence to the loss.’” 

 In a coverage dispute, the insured initially “‘has 

the burden of establishing coverage under the terms of 

the policy.’” Then, the burden shifts to the insurer “to 

plead and prove that the loss falls within an 

exclusion. . . .” Finally, if an exclusion is established, 

“the burden shifts back to the insured to show that an 

exception to the exclusion” applies. 

 

12. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. 

“Borrowers are entitled to an offset only if they 

request, prove, and obtain a finding of the 

property’s § 51.003 fair market value as of the date of 

the foreclosure sale and that value exceeds the 

foreclosure sales price.” 

“Because the trial court found against [borrower] 

and he had the burden of proof, to prevail on both his 

contentions on appeal he must show first, that no 

evidence supported the trial court’s finding, and if 

there was none, then second, that the evidence 

conclusively established the property’s value was what 

he alleges. . . .” 

 

 

 

F. Evidence 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse, holding that there was no 

evidence of negligent entrustment, and that there was 

no premises defect. 

Here, there was no evidence of prior problems of 

electrician operating the forklift. Habit “‘evidence has 

been offered to show that the driver was blatantly 

incompetent or reckless.’” 

As here, a “claimant can prove that a defendant 

‘should have known’ a fact by relying on evidence that 

the defendant should reasonably have inquired about 

that fact but failed to do so.” But, plaintiff must prove 

that the failed inquiry “would have ‘revealed the risk’ 

that establishes liability for negligent entrustment.” 

Plaintiff had to show that the warehouse would have 

learned electrician was incompetent or reckless, not 

just lacking formal training or a certificate. Plus, the 

“lack of formal training and certification does not 

establish that the operator was incompetent or reckless. 

Even the lack of a required legal license does not 

establish incompetence or recklessness.” 

 “If Texas statutes required [electrician] to be 

legally licensed to operate the forklift, then permitting 

him to operate it without a legal license would 

constitute negligence per se.” 

 

2. KBMT Operating Company, LLC v Toledo, 492 

S.W.3d 710 (Tex. 2016) 

 

 Defamation case against TV station for report 

concerning a doctor’s discipline by the Texas Medical 

Board. 

Plaintiff’s proof that “ordinary listeners were 

misled . . . was her affidavit which, besides being self-

serving, was conclusory hearsay. Just last year we held 

that such “‘[b]are, baseless opinions do not create fact 

questions, and neither are they a sufficient substitute  
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for the clear and specific evidence required to establish 

a prima facie case under the [Act].’” She did not 

identify any ordinary listener. Footnote 29: “Evidence 

of what an ordinary listener could have understood is 

not evidence of what the listener would have 

understood. The test for substantial truth and its 

application must be guided by the fact that ‘since 

‘. . . erroneous statement is inevitable in free debate, 

and . . . it must be protected if the freedoms of 

expression are to have the “breathing space” that they 

“need . . . to survive’ . . . ,’ only those false statements 

made with the high degree of awareness of their 

probable falsity demanded by New York Times may be 

the subject of either civil or criminal sanctions.” 

 

3. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

 

 Tort Claims Act case. Law professor tripped on 

“an improperly secured extension cord.” The Supreme 

Court ruled that the case was “a premises defect claim, 

and there is no evidence that UT had actual knowledge 

of the tripping hazard created by the cord’s position 

over the retaining wall and across the sidewalk.” 

 “‘Actual knowledge, rather than constructive 

knowledge of the dangerous condition is required.’” 

The “licensee must show that the owner actually knew 

of the ‘dangerous condition at the time of the accident, 

not merely of the possibility that a dangerous condition 

c[ould] develop over time.’ Hypothetical knowledge 

will not suffice. Additionally, that the owner could 

have done more to warn the licensee is not direct 

evidence to show that the owner had actual knowledge 

of the dangerous condition.” Courts “‘generally 

consider whether the premises owner has received 

reports of prior injuries or reports of the potential 

danger presented by the condition.’” Here, the issue is 

not who initially placed the cord, it is “whether UT had 

actual knowledge of the dangerous condition created 

by the cord’s position at the time of Sampson’s 

fall. . . .” 

“While circumstantial evidence can establish 

actual knowledge, such evidence must ‘‘either directly 

or by reasonable inference’ support that conclusion.’ 

An inference is not reasonable if premised on mere 

suspicion—‘some suspicion linked to other suspicion 

produces only more suspicion, which is not the same as 

some evidence.’” 

 Evidence “‘that an owner or occupier knew of a 

safer, feasible alternative design, without more, is not 

evidence that the owner knew . . . that a condition on  

 

its premises created an unreasonable risk of harm.’ 

Despite the evidence of prior falls, employees in the 

area, and a feasible, safer alternative design, we held 

[in City of Dallas v. Thompson] that the plaintiff failed 

to present any evidence of the City’s actual knowledge 

of the protruding coverplate.” 

 “‘Actual knowledge requires knowledge that the 

dangerous condition existed at the time of the accident, 

as opposed to constructive knowledge which can be 

established by facts or inferences that a dangerous 

condition could develop over time.’” 

 

4. State v. One (1) 2004 Lincoln Navigator, 494 

S.W.3d 690 (Tex. 2016) 

 

“‘Both the Fourth Amendment to the United 

States Constitution and Article I, section 9 of the Texas 

Constitution prohibit unreasonable searches and 

seizures and require the exclusion of evidence obtained 

in violation of criminal trials.’” In this case, the 

Supreme Court holds “definitively” that the 

exclusionary rule does not apply in civil-forfeiture 

proceeding under Chapter 59 of the Code of Criminal 

Procedure. 

 

5. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

“[C]ircumstantially equal evidence possesses no 

probative value and is not evidence.” “The evidence in 

this case . . . is not only sufficient to establish accrual 

[of an FELA cause of action], but is also conclusive.” 

 

6. In re RSR Corporation, 474 S.W.3d 775 (Tex. 

2015) 

 

The Supreme Court granted mandamus after trial 

court disqualified a party’s attorneys who had had 

contact with a former manager of the opponent. 

“Even the Texas Disciplinary Rules of 

Professional Conduct allow an attorney to contact the 

former employees of the opposing party.” “If attorneys 

abuse their freedom by eliciting privileged or 

confidential information from fact witnesses, then their 

conduct is subject to Meador.” 

“Although attorneys may not compensate a 

witness ‘contingent upon the content of the testimony 

of the witness or the outcome of the case,’ they may 

still provide reasonable compensation for travel 

expenses and the witness’s loss of time.” 
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7. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. See below for original opinion.  

 

8. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

“‘When the circumstances are equally consistent 

with either of two facts, neither fact may be inferred.’” 

 “‘When the evidence offered to prove a vital fact 

is so weak as to do no more than create a mere surmise 

or suspicion of its existence, the evidence is no more 

than a scintilla and, in legal effect, is no evidence.’” 

Here, “[n]o knowledge of the particular risk [of 

drowning on the Texas City Dike] alleged can be 

inferred from mere knowledge that marine activities 

are inherently dangerous and can be affected by 

variable conditions.” 

 

9. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

 After a finding that the federal government had to 

pay millions for repudiating oil and gas leases, Torch 

sued, contending the claim was part of assets it 

excluded from an earlier assignment. Applying 

contract construction principles, the Supreme Court 

disagreed. “[T]he relevant excluded-assets provisions 

in the . . . agreement are unambiguous and, as a matter 

of law, Torch did not retain ownership of the claimed 

asset.” 

  “While extrinsic evidence of the parties’ intent is 

not admissible to create an ambiguity, the contract may 

be read in light of the circumstances surrounding its 

execution to determine whether an ambiguity 

exists. . . . The rule that extrinsic evidence is not 

admissible to create an ambiguity ‘‘obtains even to the 

extent of prohibiting proof of circumstances 

surrounding the transaction when the instrument 

involved, by its terms, plainly and clearly discloses the 

intention of the parties, or is so worded that it is not 

fairly susceptible of more than one legal meaning or 

construction.’’” 

 

10. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

Dispute to construe gas sales agreement; pipeline 

company claimed it was entitled to deduct compression 

costs and to extend the agreement. The Supreme Court 

ruled that “the agreement unambiguously allows 

neither the disputed deductions nor a five-year 

extension.” 

 “When the agreement as written is ambiguous, 

however, the parties’ intent becomes a fact issue.” “We 

may consider the facts and circumstances surrounding 

a contract, including ‘the commercial or other setting 

in which the contract was negotiated and other 

objectively determinable factors that give context to 

the parties’ transaction.’ . . . [E]xtrinsic evidence can 

be considered only to interpret an ambiguous writing, 

not to create ambiguity.” 

 “A party’s interpretation of an agreement is parol 

evidence and cannot be used to create ambiguity or 

show motive.” 

“Both [seller’s] acquiescence and his testimony 

are evidence of subjective intent that we cannot 

consider to contradict the provision’s unambiguous 

legal meaning.” 

 

11. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 

 

 Takings case alleging the county approved 

upstream development in watershed area that led to 

flooding of plaintiffs’ homes.  

Footnote 3: “A judicial admission . . . must be 

clear and unequivocal.” Here, it was not. 

Recurrence of floods is probative of extent of a 

taking and causation. 

 

12. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.” Excluding that and limiting cross-

examination of plaintiff’s doctor on the subject 

constituted harmful error. 
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 “We review a trial court’s exclusion of evidence 

for an abuse of discretion. Erroneous exclusion of 

evidence is reversible only if it probably resulted in an 

improper judgment.” When considering whether the 

exclusion of evidence was harmful, “the appellate 

court must review the entire record, ‘considering the 

state of the evidence, the strength and weakness of the 

case, and the verdict.’” 

 “Rule 401 broadly defines relevant evidence to 

include ‘evidence having any tendency to make the 

existence of any fact that is of consequence to the 

determination of the action more probable or less 

probable. . . .’ Evidence that is not relevant is 

inadmissible, while relevant evidence is admissible 

unless otherwise excluded by law. . . . [T]he rules 

allow witnesses to be cross-examined ‘on any matter 

relevant to any issue in the case.’ . . . “[A]ny fact 

which bears upon the credit of a witness would be a 

relevant fact, . . . whether it goes to his indisposition to 

tell the truth, his want of opportunity to know the truth, 

his bias, interest, want of memory, or other like fact.” 

Finally, relevant evidence ‘may be excluded if its 

probative value is substantially outweighed by the 

danger of unfair prejudice, confusion of the issues, or 

misleading the jury.’” 

 Here, evidence of the second wreck is relevant to 

causation. “Establishing causation in a personal injury 

case requires a plaintiff to ‘prove that the conduct of 

the defendant caused an event and that this event 

caused the plaintiff to suffer compensable injuries.’ 

. . . [W]hen an accident victim seeks to recover medical 

expenses, she must show both ‘what all the conditions 

were’ that generated the expenses and ‘that all the 

conditions were caused by the accident.’ Further, 

‘expert testimony is necessary to establish causation as 

to medical conditions outside the common knowledge 

and experience of jurors.’ Finally, we have held that ‘if 

evidence presents ‘other plausible causes of the injury 

or condition that could be negated, the [proponent of 

the testimony] must offer evidence excluding those 

causes with reasonable certainty.’’” 

 The “evidence of a connection between the 

proposed alternative cause and the plaintiff’s injuries 

. . . is present in this case.” “The circumstances 

surrounding the second accident and its aftermath 

provide the necessary factual support to present the 

second accident as a “plausible cause’ of [plaintiff’s] 

injuries.” 

Plaintiff had the “burden to prove that the first 

accident caused her injuries, and, . . . the record in this 

case sufficiently demonstrates that the second accident 

is at least relevant to that inquiry even without an 

expert proponent.” 

 Parties “may present evidence of alternative, and 

even inconsistent, theories of relief, leaving to the jury 

to ‘choose the theory that it believes based upon its 

resolution of the conflicting evidence.’” Footnote 7: 

Evidence ‘“of temporal proximity . . . between an 

event and subsequently manifested conditions’ is not 

irrelevant to causation, although ‘temporal proximity 

. . . does not, by itself, support an inference of medical 

causation.’” 

 It was plaintiff’s burden “to establish both that 

[defendant] caused the July 2008 accident and that this 

accident caused her injuries. Part of that burden was to 

exclude with reasonable certainty other plausible 

causes of her injuries supported by the record.” “The 

defendant’s responsibility ‘is not that of proving, but 

the purely negative one of repelling or making 

ineffective the adversary’s attempts to prove.’” 

Here, the second wreck was “crucial to whether 

[defendant’s] negligence caused [plaintiff’s] injuries, 

and the harm in its exclusion was compounded by 

[defendant’s] curtailed cross-examination. . . .” 

 

13. San Antonio Water System v. Nicholas, 461 

S.W.3d 131 (Tex. 2015) 

 

 Plaintiff alleged she was fired for opposing sexual 

harassment. The Supreme Court ruled that no 

reasonable person could have believed that conduct she 

opposed could have been sexual harassment. 

“When a plaintiff argues she opposed a 

discriminatory practice, ‘the relevant conduct does not 

include conduct that actually occurred . . . but was 

unknown to the person claiming [retaliation].’ ‘Instead, 

what counts is only the conduct that person opposed, 

which cannot be more than what she was aware of.’” 

Sexual harassment requires more than proof that the 

victim found the conduct offensive. Instead, “sexual 

harassment is actionable ‘only if it is so severe or 

pervasive as to alter the conditions of [the victim’s] 

employment and create an abusive working 

environment.’” 

 

14. G Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27. The Supreme Court ruled 

that circumstantial evidence can be used to provide 

clear and specific evidence of a prima facie case, and 
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that, as to the landowner, plaintiff had met that 

standard. 

Usually, “‘intent to defraud is not susceptible to 

direct proof [and] invariably must be proven by 

circumstantial evidence.’”  

 “Circumstantial evidence can . . . be vague, 

indefinite, or inconclusive, but it is not so by 

definition. Rather, it is simply indirect evidence that 

creates an inference to establish a central fact. It is 

admissible unless the connection between the fact and 

the inference is too weak. . . .” 

 “All evidentiary standards, including clear and 

convincing evidence, recognize the relevance of 

circumstantial evidence. In fact, we have 

acknowledged that the determination of certain facts in 

particular cases may exclusively depend on such 

evidence.”  

In “a defamation case, . . . claims involving an 

element of a defendant’s state of mind ‘must usually [] 

be proved by circumstantial evidence.’” 

 A “‘prima facie case’ . . . refers to evidence 

sufficient as a matter of law to establish a given fact if 

it is not rebutted or contradicted. It is the ‘minimum 

quantum of evidence necessary to support a rational 

inference that the allegation of fact is true.’” 

 

15. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. An issue was the determination 

under § 51.003 of the property’s fair market value. 

The “historic measure of fair market value . . . is 

‘the price the property will bring when offered for sale 

by one who desires to sell, but is not obliged to sell, 

and is bought by one who desires to buy, but is under 

no necessity of buying.’” Here, “the statute enumerates 

categories of evidence and clearly specifies that they 

may be considered by trial courts in determining fair 

market value.” Specifically, § 51.003 provides that 

“competent evidence of value may include, but is not 

limited to, the following: (1) expert opinion testimony; 

(2) comparable sales; (3) anticipated marketing time 

and holding costs; (4) cost of sale; and (5) the necessity 

and amount of any discount to be applied to the future 

sales price. . . .” 

“Therefore, the enumerated factors in § 51.003(b) 

will support a fair market value finding under the 

statute even though that type of evidence might not 

otherwise be competent in the common or historical 

fair market value construct.” 

The statute permits consideration of the lender’s 

“actual holding costs and costs of sale.” 

Here, the trial court did not abuse its discretion by 

using the subsequent sales price and deducting the 

actual holding costs and sales costs. 

 

16. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts pursuant to the Supreme Court’s 1974 

decision in Carnation Co. v. Wong, 516 S.W.2d 116 

(Tex. 1974), which held that a plaintiff’s nonuse of a 

seatbelt was inadmissible to show contributory 

negligence or failure to mitigate damages in a motor 

vehicle collision case. At issue was whether the rule in 

Carnation, “established more than forty years ago, 

should still stand today” in light of legislative changes 

in “the assignment of responsibility in negligence 

lawsuits” with the enactment of Chapter 33. After 

considering the effect of Chapter 33 and the changing 

policy behind seatbelt use, the Court overruled 

Carnation and held that “relevant evidence of use or 

nonuse of seat belts is admissible for the purpose of 

apportioning responsibility in civil lawsuits.” 

 While this holding “opens the door to a category 

of evidence that has never been part of our negligence 

cases . . . our rules of evidence include everything 

necessary to handle the admissibility of seat-belt 

evidence.” “As with any evidence, seat-belt evidence is 

admissible only if it is relevant,” which is “the trial 

court’s province.” “The defendant can establish the 

relevance of seat-belt nonuse only with evidence that 

nonuse caused or contributed to cause the plaintiff’s 

injuries,” which should be considered by the trial court, 

“for the purpose of making its relevance determination, 

outside the presence of the jury.” 

“Expert testimony will often be required to 

establish relevance, but we decline to say it will be 

required in all cases.” “And of course, like any other 

evidence, even relevant seat-belt evidence is subject to 

objection and exclusion under Rule 403.” 
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17. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

 Westergren claimed National Property offered to 

make him a partner and pay him for a parcel upon 

which he had an option to buy. At mediation with 

others who had claimed they had an option, he agreed 

to release a lis pendens. Westergren later sued National 

Property after it acquired the parcel, sold part, and paid 

him only half of his expected share. However, he failed 

to read a release, which National Property allegedly 

fraudulently induced him to sign, that indicated he was 

releasing all of his claims. The Supreme Court ruled 

that “Westergren’s fraudulent inducement de-fense 

. . . fail[ed] . . . because . . . he had a reasonable 

opportunity to read the release before he signed it and 

elected not to do so. . . . [T]he oral side agreement [to 

become partners] did not satisfy the statute of 

frauds. . . .”  

 “A party cannot rely upon oral representations to 

satisfy the partial performance exception. . . .” “The 

statute of frauds ‘unmistakably declares a policy that 

parol testimony is too unreliable for proof of certain 

types of agreement, and courts must give heed to that 

policy as well as to considerations of an equitable 

character.’” 

“With respect to his partnership claim, we have 

held that the oral contract in which Plank promised to 

make Westergren a partner with him and his brother is 

unenforceable under the statute of frauds. Westergren’s 

claim for breach of partnership duties therefore must 

fail as well.” 

 

G. Witnesses At Trial 

 
1. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

 In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

The “due–process right of a party to be present at 

a civil trial—much less the right of a party to have a 

designated representative present at a temporary–

injunction hearing—is not absolute.” 

 When courts adjudicate claims between private 

parties, “three competing factors are balanced to 

determine what process is due: (1) ‘the private interest 

that will be affected by the official action,’ (2) ‘the risk 

of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of 

additional or substitute procedural safeguards,’ and (3) 

‘the interest of the [opposing] party . . . with . . . due 

regard for any ancillary interest the government may 

have in providing the procedure or forgoing the added 

burden of providing greater protections.’” 

Courts balance the parties’ interests with 

“‘presumptively greater weight’” provided to 

participation in the process. “Because of the 

presumption in favor of participation, due process 

ordinarily will preclude courts from excluding parties 

or their representatives from proceedings, at least when 

they are able to understand the proceedings and to 

assist counsel in the presentation of the case. However, 

courts have discretion to exclude parties and their 

representatives in limited circumstances when 

countervailing interests overcome this presumption.” 

The trial court was required to consider “the 

degree to which [defendant’s] defense of [plaintiff’s] 

claims would be impaired by [the] exclusion [of its 

corporate representative].” 

Defendant claimed excluding its representative 

violated the Open Courts provision, which states that 

courts shall be open and every person “shall have 

remedy by due course of law.” Footnote 6: while there 

is some reason to believe this applies to public access 

to courts, it has “traditionally [been] interpreted . . . as 

merely requiring courts to be in operation and available 

for redressing injury.” 

 “To the extent the open–courts provision might 

confer a right of public access, this right clearly would 

not be absolute, but instead would be subject to 

reasonable limitations imposed to protect 

countervailing interests, such as the preservation of 

trade secrets.” 

 TEX. R. CIV. P. 276(a) relates to “the Rule,” viz. 

the rule of sequestration: “the process of swearing in 

the witnesses and removing them from the courtroom, 

where they cannot hear the testimony of any other 

witness); see also TEX. R. EVID. 614. The Rule 

provides that trial courts ‘shall’ exclude witnesses upon 

the request of a party. However, three classes of 

witnesses are exempt from the operation of the Rule, 

including ‘an officer or employee of a party that is not 

a natural person and who is designated as its 

representative by its attorney.’” Here, however, 

plaintiff did not rely upon the Rule; it relied upon the 

Trade Secrets Act, TEX. CIV. PRAC. & REM. CODE §§ 

134A.001-.008, to which the Rule does not apply. The 
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Trade Secrets Act “requires trial courts to take 

reasonable measures to protect trade secrets and creates 

a presumption in favor of granting protective orders to 

preserve the secrecy of trade secrets, which may 

include provisions for, among other things, ‘holding in 

camera hearings.’” The Trade Secrets Act “granted the 

trial court discretion to exclude [defendant’s 

representative] from portions of the temporary 

injunction hearing involving alleged trade secret 

information.…” 

 TEX. R. CIV. P. 76a “only governs the sealing of 

‘court records.’ It does not implicate oral testimony, 

and thus does not apply” here. 

 The “offensive use” doctrine did not apply here. 

“[C]ertain privileges may be waived by offensive use, 

but [the Court has] limited such waiver to instances 

where a party attempts to protect outcome–

determinative information from any discovery.” A 

“plaintiff engages in offensive use when it attempts to 

‘protect from discovery outcome determinative 

information’[].” 

TEX. R. EVID. 507(a) provides “that a party has a 

privilege to refuse to disclose its trade secrets ‘if the 

allowance of the privilege will not tend to conceal 

fraud or otherwise work injustice.’” 

 

H. Expert Witnesses and Expert Testimony 

 

1. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Plaintiffs were sued for usury in prior suit. 

Defendants served as their lawyers. They argued that 

no agency existed and asserted a counterclaim. The 

trial court denied the claim of lack of agency, and a 

jury awarded about $4M against plaintiffs and about 

$150K for plaintiffs on their counterclaim. Plaintiffs 

fired defendants, and appealed the judgment with new 

counsel, incurring about $140K of appellate costs. The 

court of appeals reversed the trial court’s ruling on 

agency, so the judgment against plaintiffs for $4M was 

reversed, but they continued to prevail on their 

counterclaim of $150K. Then, plaintiffs sued 

defendants for attorney malpractice at trial seeking to 

recover their costs for the appeal. The Supreme Court 

ruled that the legal error by the trial court constituted a 

new an independent cause, breaking causation; so, no 

expert testimony was necessary on causation of 

damages.  

“As a matter of law, the trial court’s error of law 

on the agency issue was a new and independent cause 

of the adverse usury judgment and the ensuing 

appellate litigation costs. Because the trial court’s legal 

error constituted a superseding cause as a matter of 

law, no expert testimony is necessary for the Attorneys 

to negate causation.” 

 

2. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

 In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

The “due–process right of a party to be present at 

a civil trial—much less the right of a party to have a 

designated representative present at a temporary–

injunction hearing—is not absolute.” 

 When courts adjudicate claims between private 

parties, “three competing factors are balanced to 

determine what process is due: (1) ‘the private interest 

that will be affected by the official action,’ (2) ‘the risk 

of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of 

additional or substitute procedural safeguards,’ and (3) 

‘the interest of the [opposing] party . . . with . . . due 

regard for any ancillary interest the government may 

have in providing the procedure or forgoing the added 

burden of providing greater protections.’” 

Courts balance the parties’ interests with 

“‘presumptively greater weight’” provided to 

participation in the process. “Because of the 

presumption in favor of participation, due process 

ordinarily will preclude courts from excluding parties 

or their representatives from proceedings, at least when 

they are able to understand the proceedings and to 

assist counsel in the presentation of the case. However, 

courts have discretion to exclude parties and their 

representatives in limited circumstances when 

countervailing interests overcome this presumption.” 

The trial court was required to consider “the 

degree to which [defendant’s] defense of [plaintiff’s] 

claims would be impaired by [the] exclusion [of its 

corporate representative].” 

 Defendant claimed excluding its representative 

violated the Open Courts provision, which states that 

courts shall be open and every person “shall have 

remedy by due course of law.” Footnote 6: while there 

is some reason to believe this applies to public access 

to courts, it has “traditionally [been] interpreted . . . as 

merely requiring courts to be in operation and available 
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for redressing injury.” 

 “To the extent the open–courts provision might 

confer a right of public access, this right clearly would 

not be absolute, but instead would be subject to 

reasonable limitations imposed to protect 

countervailing interests, such as the preservation of 

trade secrets.” 

 TEX. R. CIV. P. 276(a) relates to “the Rule,” viz. 

the rule of sequestration: “the process of swearing in 

the witnesses and removing them from the courtroom, 

where they cannot hear the testimony of any other 

witness); see also TEX. R. EVID. 614. The Rule 

provides that trial courts ‘shall’ exclude witnesses upon 

the request of a party. However, three classes of 

witnesses are exempt from the operation of the Rule, 

including ‘an officer or employee of a party that is not 

a natural person and who is designated as its 

representative by its attorney.’” Here, however, 

plaintiff did not rely upon the Rule; it relied upon the 

Trade Secrets Act, TEX. CIV. PRAC. & REM. CODE §§ 

134A.001-.008, to which the Rule does not apply. The 

Trade Secrets Act “requires trial courts to take 

reasonable measures to protect trade secrets and creates 

a presumption in favor of granting protective orders to 

preserve the secrecy of trade secrets, which may 

include provisions for, among other things, ‘holding in 

camera hearings.’” The Trade Secrets Act “granted the 

trial court discretion to exclude [defendant’s 

representative] from portions of the temporary 

injunction hearing involving alleged trade secret 

information.…” 

 TEX. R. CIV. P. 76a “only governs the sealing of 

‘court records.’ It does not implicate oral testimony, 

and thus does not apply” here. 

 The “offensive use” doctrine did not apply here. 

“[C]ertain privileges may be waived by offensive use, 

but [the Court has] limited such waiver to instances 

where a party attempts to protect outcome–

determinative information from any discovery.” A 

“plaintiff engages in offensive use when it attempts to 

‘protect from discovery outcome determinative 

information’[].” 

 TEX. R. EVID. 507(a) provides “that a party has a 

privilege to refuse to disclose its trade secrets ‘if the 

allowance of the privilege will not tend to conceal 

fraud or otherwise work injustice.’” 

 

3. Gharda USA, Inc. v. Control Solutions, Inc., 464 

S.W.3d 338 (Tex. 2015) 

 

Warehouse containing a pesticide facility burned 

down. Warehouse owner and its tenants—including the 

pesticide facility—alleged that a chemical used by the 

pesticide facility, chlorpyrifos, was contaminated with 

ethylene dicholoride (EDC), and that the contamination 

caused the fire when the chlorpyrifos was heated in a 

“hot box.” Warehouse owner and tenants sued the 

chemical’s manufacturer for negligence and 

manufacturing defect. 

 At trial, plaintiffs offered the testimony of four 

experts: two chemists and two fire origin investigators. 

While investigators opined that the fire began in the 

“hot box,” they both relied on the chemists to 

determine how the fire actually began. Both chemists 

testified that the fire was “possible” at a sufficient level 

of EDC contamination, but only one opined as to what 

that level was, and neither opined as to the actual 

amount of EDC contamination. 

 The testimony of all four experts was introduced 

at trial over manufacturer’s objections. The jury found 

for the plaintiffs. After the entry of judgment, 

manufacturer filed a motion for judgment 

notwithstanding the verdict, arguing that the experts’ 

testimony was unreliable and that there was no 

evidence of negligence, defect, or causation. The trial 

court granted the motion, disregarded the verdict, and 

rendered a take nothing judgment, from which the 

plaintiffs appealed. 

 “We review a trial court’s grant of a judgment 

notwithstanding the verdict under a no-evidence 

standard, examining whether any evidence supports the 

jury’s findings.” When determining whether there is no 

evidence to support the verdict, “we are ‘limited to 

reviewing only the evidence tending to support the 

jury’s verdict and must disregard all evidence to the 

contrary.’” 

 A trial court’s rulings on admissibility are 

reviewed “for an abuse of discretion, including rulings 

on the reliability of expert testimony.” “Admission of 

expert testimony that does not meet the reliability 

requirement is an abuse of discretion.” 

 “‘Expert testimony is required when an issue 

involves matters beyond jurors’ common 

understanding.’” Here, due to the complexity of the 

plaintiffs’ theory of causation, plaintiffs “must have 

supported their causation theory with expert testimony 

and objective proof.” 

 Expert opinion testimony must be both relevant—

meaning “‘sufficiently tied to the facts of the case [so] 

that it will aid the jury in resolving a factual 

dispute’”—and reliable. Reliability is generally 

determined based on the Robinson factors (E.I. du Pont 

de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 549 

(Tex. 1995)). 
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 “‘[E]ach material part of an expert’s theory must 

be reliable.’” Reliability is “based on more than 

whether the expert’s methodology satisfies the 

Robinson factors and requires that the testimony “be 

based on a probability standard, rather than on mere 

possibility.” An “analytical gap”—such as when “the 

expert unreliably applies otherwise sound principles 

and methodologies, the expert’s opinion is based on 

assumed facts that vary materially from the facts in the 

record, or the expert’s opinion is based on tests or data 

that do not support the conclusions reached”—renders 

the expert’s testimony unreliable. “‘[A] claim will not 

stand or fall on the mere ipse dixit of a credentialed 

witness.’” 

 Here, the chemists’ testimony was based on “mere 

possibility” rather than reasonable probability, and 

“‘did no more than set out ‘factors’ and ‘facts’ which 

were consistent with his opinion[].’” “This type of 

expert testimony is based on mere speculation, and is 

therefore unreliable.” Their test results contradicted 

their theories, and neither could testify as to the actual 

amount of EDC contamination. Thus, the trial court did 

not abuse its discretion in disregarding the chemists’ 

testimony. 

 The investigators’ testimony was unreliable 

because it was based on the chemists’ unreliable 

opinions. While “[n]o rule prohibits experts from using 

other experts’ opinions,” “interrelated expert testimony 

cannot be used to ‘form a hybrid for which no [single] 

expert can offer support.’” Thus, the trial court also did 

not abuse its discretion in disregarding the 

investigators’ testimony. 

 Without the expert testimony, there was no 

evidence of causation, an essential element of both the 

negligence and manufacturing defect causes of action 

found by the jury. “‘The elements of a negligence 

cause of action are the existence of a legal duty, a 

breach of that duty, and damages proximately caused 

by the breach.’” 

 “‘A manufacturing defect exists when a product 

deviates, in its construction or quality, from the 

specifications or planned output in a manner that 

renders it unreasonably dangerous.’” ‘“A plaintiff must 

prove that the product was defective when it left the 

hands of the manufacturer and that the defect was a 

producing cause of the plaintiff’s injuries.’” “To be 

successful on a manufacturing defect claim, the 

plaintiff must identify a specific defect by competent 

evidence and rule out other possible causes of the 

damage.” 

 “‘Causation-in-fact is common to both proximate 

and producing cause, including the requirement that 

the defendant’s conduct or product be a substantial 

factor in bringing about the injuries in question.’” 

Because causation in this case must have been proven 

by expert testimony, and because all of plaintiffs’ 

experts’ testimony was properly disregarded as 

unreliable, there was no competent evidence 

supporting the causation-in-fact element common to 

the negligence and manufacturing defect claims. 

 

4. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.”  

 “‘[E]xpert testimony is necessary to establish 

causation as to medical conditions outside the common 

knowledge and experience of jurors.’ . . . [W]e have 

held that ‘if evidence presents ‘other plausible causes 

of the injury or condition that could be negated, the 

[proponent of the testimony] must offer evidence 

excluding those causes with reasonable certainty.’’” 

 The Court has upheld “the exclusion of expert 

testimony when the expert failed to ‘carefully consider 

[and rule out] alternative causes.’” Footnote 5: “[I]n 

some cases, expert testimony may in fact be necessary 

to elevate a proposed alternative cause from 

theoretically possible to plausible.” 

 

I. Causation, Proximate Cause, Producing Cause 

 

1. City of Dallas v. Sanchez, 494 S.W.3d 722 (Tex. 

2016) 

 

 City failed to reconnect with disconnected 911 

caller reporting drug overdose of son, and then failed 

to arrive at scene, and plaintiff’s son died. City filed a 

motion to dismiss under TEX. R. CIV. P. 91a. The 

Supreme Court held that “governmental immunity is 

not waived and dismissal is required because the 

requisite causal nexus between the alleged condition 

and [plaintiff’s son’s] injury is lacking.” 

 “Proximate cause requires both ‘cause in fact and 

foreseeability.’ For a condition of property to be a 

cause in fact, the condition must ‘serve[] as ‘a 

substantial factor in causing the injury and without 

which the injury would not have occurred.’’ When a 
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condition or use of property merely furnishes a 

circumstance ‘that makes the injury possible,’ the 

condition or use is not a substantial factor in causing 

the injury. To be a substantial factor, the condition or 

use of the property ‘must actually have caused the 

injury.’ . . . Thus, the use of property that simply 

hinders or delays treatment does not 

‘actually cause[] the injury’ and does not constitute a 

proximate cause of an injury.” 

Here, the “malfunction [of the 911 system] was 

too attenuated from the cause of [plaintiff’s son’s] 

death. . . . The alleged defect did not actually cause 

[his] death nor was his death ‘hastened or exacerbated’ 

by a telephone malfunction.” 

 

2. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 

 

 Plaintiffs were sued for usury in prior suit. 

Defendants served as their lawyers. They argued that 

no agency existed and asserted a counterclaim. The 

trial court denied the claim of lack of agency, and a 

jury awarded about $4M against plaintiffs and about 

$150K for plaintiffs on their counterclaim. Plaintiffs 

fired defendants, and appealed the judgment with new 

counsel, incurring about $140K of appellate costs. The 

court of appeals reversed the trial court’s ruling on 

agency, so the judgment against plaintiffs for $4M was 

reversed, but they continued to prevail on their 

counterclaim of $150K. Then, plaintiffs sued 

defendants for attorney malpractice at trial seeking to 

recover their costs for the appeal. The Supreme Court 

ruled that the legal error by the trial court constituted a 

new an independent cause, breaking causation. 

“Because the unfavorable usury judgment was reversed 

on the basis of a trial-court error and the record bears 

no evidence the Attorneys contributed to the error or 

that the error was reasonably foreseeable under the 

circumstances, any unrelated negligence of the 

Attorneys, as alleged, is not the proximate cause of the 

[plaintiffs’] appellate litigation costs as a matter of 

law.” 

 “Breach of a duty proximately causes an injury if 

the breach is a cause in fact of the harm and the injury 

was foreseeable. Cause in fact requires ‘proof that (1) 

the negligent act or omission was a substantial factor in 

bringing about the harm at issue, and (2) absent the 

negligent act or omission (‘but for’ the act or 

omission), the harm would not have occurred.’ If a 

negligent act or omission ‘merely creat[es] the 

condition that makes the harm possible,’ it is not a 

substantial factor in causing the harm as a matter of 

law. A plaintiff proves foreseeability of the injury by 

establishing that ‘a person of ordinary intelligence 

should have anticipated the danger created by a 

negligent act or omission.’ Conjecture, guess, and 

speculation are insufficient to prove cause in fact and 

foreseeability.” 

 “Although there can be more than one proximate 

cause of an injury, . . . a new and independent, or 

superseding, cause may ‘intervene[] between the 

original wrong and the final injury such that the injury 

is attributed to the new cause rather than the first and 

more remote cause.’ A new and independent cause thus 

destroys any causal connection between the 

defendant’s negligence and the plaintiff’s harm, 

precluding the plaintiff from establishing the 

defendant’s negligence as a proximate cause. . . . In 

contrast, a concurring cause ‘concurs with the 

continuing and co-operating original negligence in 

working the injury,’ leaving the causal connection 

between the defendant’s negligence and the plaintiff’s 

harm intact. Thus, the crucial distinction between a 

superseding cause and a concurring cause is the 

intervening cause’s effect on the chain of causation. In 

evaluating the existence of a superseding cause, ‘[t]he 

question always is, was there an unbroken connection? 

Would the facts constitute a continuous succession of 

events so linked together as to make a natural whole, or 

was there some new and independent cause intervening 

between the wrong and the injury? (Tex. & P. Ry. Co. 

v. Bigham, 38 S.W.162 (Tex. 1896))’” 

 To determine an intervening cause, “we consider a 

variety of factors, including foreseeablity. If the 

intervening cause and its probable consequences are a 

reasonably foreseeable result of the defendant’s 

negligence, the intervening cause ‘is a concurring 

cause as opposed to a superseding or new and 

independent cause.’” But if “nothing short of prophetic 

ken could have anticipated the happening of the 

combination of events’ by which the original 

negligence led to an intervening force that resulted in 

the plaintiff’s injury, the harm is not reasonably 

foreseeable.” “Other factors we consider are whether 

the original negligence caused the intervening force to 

occur and whether the negligence operated with the 

intervening force in creating the harm.” 

 “An intervening cause can destroy the causal 

connection between the original negligence and the 

harm, even if the original negligence is the ‘but for’ 

cause of the intervening cause. . . . An intervening 

cause supersedes the original negligence when it ‘alters 

the natural sequence of events,’ causes injuries that 

would not otherwise have occurred, was not brought 

into operation by the original wrongful acts of the 
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defendant, and operates entirely independently of the 

defendant’s negligent act or omission.” 

 “When a judicial error intervenes between an 

attorney’s negligence and the plaintiff’s injury, the 

error can constitute a new and independent cause that 

relieves the attorney of liability. To break the causal 

connection between an attorney’s negligence and the 

plaintiff’s harm, the judicial error must not be 

reasonably foreseeable.” “A judicial error is a 

reasonably foreseeable result of an attorney’s 

negligence if ‘an unbroken connection’ exists between 

the attorney’s negligence and the judicial error, such as 

when the attorney’s negligence directly contributed to 

and cooperated with the judicial error, rendering the 

error part of ‘a continuous succession of events’ that 

foreseeably resulted in the harm.” 

The “cause-in-fact element of proximate cause 

requires proof that negligence was a ‘substantial factor’ 

and ‘but for’ cause.” 

Here, there was “no evidence that the judicial 

error was reasonably foreseeable. . . .” 

 Once “a defendant presents evidence of a 

superseding cause, ‘[t]he burden then shifts to the 

plaintiff to raise a fact issue by presenting 

controverting evidence’ that the intervening conduct 

was foreseeable.” The “foreseeability analysis requires 

looking at all the circumstances in existence ‘at the 

time.’” 

 Because the “the trial court’s error of law on the 

agency issue was a new and independent cause . . . no 

expert testimony is necessary.” 

 

3. Union Pacific Railroad Company v. Nami, 498 

S.W.3d 890 (Tex. 2016) 

 

 Railroad worker brought case under the FELA. 

Departing from common law, the causation element in 

an FELA case “‘is as broad as could be framed.’” It is 

met when the employer’s “‘negligence played any part, 

even the slightest, in producing the injury or death for 

which damages are sought.’” 

 

4. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the tenant had the burden to 

prove she did not cause fire. 

TEX. PROP. CODE § 92.052(b) “does not include 

fault-based language, and the causal standard is not 

specified.” Since “the causal standard in section 

92.052(b) is not fault-based, [the tenant] bears the 

burden of proving facts in avoidance of contract 

enforcement. [The tenant] . . . cannot rely on the jury’s 

negative finding to question one—inquiring whether 

her negligence caused the fire—as a substitute for an 

affirmative finding that the damages were not tenant 

caused. [The tenant’s] . . . failure to submit a causation 

question . . . is the lynchpin for concluding she has 

failed to prove her affirmative defense.” 

Causation “does not inherently connote fault. . . .” 

“Despite the absence of an affirmative finding 

regarding the cause of the fire, [the tenant] could 

establish her affirmative defense if the record 

conclusively establishes the absence of the requisite 

causal relationship, either by negating [the tenant’s] 

role in causing the damage or by establishing an 

alternative cause of the damage.” But, here, the record 

does not do so.  

 

5. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

 After a finding that the federal government had to 

pay millions for repudiating oil and gas leases, Torch 

sued, contending the claim was part of assets it 

excluded from an earlier assignment. Applying 

contract construction principles, the Supreme Court 

disagreed. “[T]he relevant excluded-assets provisions 

in the . . . agreement are unambiguous and, as a matter 

of law, Torch did not retain ownership of the claimed 

asset.” 

Here, the contract used undefined terms like 

“arise,” “respect,” and “attributable.” These broad 

words nevertheless “connote some causal nexus.” It is 

not “but for,” which “‘‘has in itself no limiting 

principle; it literally embraces every event that 

hindsight can logically identify in the causative 

chain.’’” But, even though “but for” could be 

considered, “we cannot view the words divorced from 

their surroundings . . . [because it] would produce a 

result that is illogical, unreasonable, and inconsistent 

with the parties’ expressed intent.” And, here, 

“contextual clues necessarily narrow their scope and 

require no less than a substantial-factor relationship.” 

That relationship is missing in this case. 

 

6. Gharda USA, Inc. v. Control Solutions, Inc., 464 

S.W.3d 338 (Tex. 2015) 

 

Warehouse containing a pesticide facility burned 
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down. Warehouse owner and its tenants—including the 

pesticide facility—alleged that a chemical used by the 

pesticide facility, chlorpyrifos, was contaminated with 

ethylene dicholoride (EDC), and that the contamination 

caused the fire when the chlorpyrifos was heated in a 

“hot box.” Warehouse owner and tenants sued the 

chemical’s manufacturer for negligence and 

manufacturing defect. 

 At trial, plaintiffs offered the testimony of four 

experts: two chemists and two fire origin investigators. 

While investigators opined that the fire began in the 

“hot box,” they both relied on the chemists to 

determine how the fire actually began. Both chemists 

testified that the fire was “possible” at a sufficient level 

of EDC contamination, but only one opined as to what 

that level was, and neither opined as to the actual 

amount of EDC contamination. 

 The testimony of all four experts was introduced 

at trial over manufacturer’s objections. The jury found 

for the plaintiffs. After the entry of judgment, 

manufacturer filed a motion for judgment 

notwithstanding the verdict, arguing that the experts’ 

testimony was unreliable and that there was no 

evidence of negligence, defect, or causation. The trial 

court granted the motion, disregarded the verdict, and 

rendered a take nothing judgment, from which the 

plaintiffs appealed. 

 “We review a trial court’s grant of a judgment 

notwithstanding the verdict under a no-evidence 

standard, examining whether any evidence supports the 

jury’s findings.” When determining whether there is no 

evidence to support the verdict, “we are ‘limited to 

reviewing only the evidence tending to support the 

jury’s verdict and must disregard all evidence to the 

contrary.’” 

 A trial court’s rulings on admissibility are 

reviewed “for an abuse of discretion, including rulings 

on the reliability of expert testimony.” “Admission of 

expert testimony that does not meet the reliability 

requirement is an abuse of discretion.” 

“‘Expert testimony is required when an issue 

involves matters beyond jurors’ common 

understanding.’” Here, due to the complexity of the 

plaintiffs’ theory of causation, plaintiffs “must have 

supported their causation theory with expert testimony 

and objective proof.” 

 Expert opinion testimony must be both relevant—

meaning “‘sufficiently tied to the facts of the case [so] 

that it will aid the jury in resolving a factual 

dispute’”—and reliable. Reliability is generally 

determined based on the Robinson factors. 

 “‘[E]ach material part of an expert’s theory must 

be reliable.’” Reliability is “based on more than 

whether the expert’s methodology satisfies the 

Robinson factors and requires that the testimony “be 

based on a probability standard, rather than on mere 

possibility.” An “analytical gap”—such as when “the 

expert unreliably applies otherwise sound principles 

and methodologies, the expert’s opinion is based on 

assumed facts that vary materially from the facts in the 

record, or the expert’s opinion is based on tests or data 

that do not support the conclusions reached”—renders 

the expert’s testimony unreliable. “‘[A] claim will not 

stand or fall on the mere ipse dixit of a credentialed 

witness.’” 

 Here, the chemists’ testimony was based on “mere 

possibility” rather than reasonable probability, and 

“‘did no more than set out ‘factors’ and ‘facts’ which 

were consistent with his opinion[].’” “This type of 

expert testimony is based on mere speculation, and is 

therefore unreliable.” Their test results contradicted 

their theories, and neither could testify as to the actual 

amount of EDC contamination. Thus, the trial court did 

not abuse its discretion in disregarding the chemists’ 

testimony. 

 The investigators’ testimony was unreliable 

because it was based on the chemists’ unreliable 

opinions. While “[n]o rule prohibits experts from using 

other experts’ opinions,” “interrelated expert testimony 

cannot be used to ‘form a hybrid for which no [single] 

expert can offer support.’” Thus, the trial court also did 

not abuse its discretion in disregarding the 

investigators’ testimony. 

 Without the expert testimony, there was no 

evidence of causation, an essential element of both the 

negligence and manufacturing defect causes of action 

found by the jury. “‘The elements of a negligence 

cause of action are the existence of a legal duty, a 

breach of that duty, and damages proximately caused 

by the breach.’” 

 “‘A manufacturing defect exists when a product 

deviates, in its construction or quality, from the 

specifications or planned output in a manner that 

renders it unreasonably dangerous.’” “‘A plaintiff must 

prove that the product was defective when it left the 

hands of the manufacturer and that the defect was a 

producing cause of the plaintiff’s injuries.’” “To be 

successful on a manufacturing defect claim, the 

plaintiff must identify a specific defect by competent 

evidence and rule out other possible causes of the 

damage.” 

“‘Causation-in-fact is common to both proximate 

and producing cause, including the requirement that 

the defendant’s conduct or product be a substantial 
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factor in bringing about the injuries in question.’” 

Because causation in this case must have been proven 

by expert testimony, and because all of plaintiffs’ 

experts’ testimony was properly disregarded as 

unreliable, there was no competent evidence 

supporting the causation-in-fact element common to 

the negligence and manufacturing defect claims. 

 

7. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.”  

 Here, evidence of the second wreck is relevant to 

causation. “Establishing causation in a personal injury 

case requires a plaintiff to ‘prove that the conduct of 

the defendant caused an event and that this event 

caused the plaintiff to suffer compensable injuries.’ 

. . . [W]hen an accident victim seeks to recover medical 

expenses, she must show both ‘what all the conditions 

were’ that generated the expenses and ‘that all the 

conditions were caused by the accident.’ Further, 

‘expert testimony is necessary to establish causation as 

to medical conditions outside the common knowledge 

and experience of jurors.’ Finally, we have held that ‘if 

evidence presents ‘other plausible causes of the injury 

or condition that could be negated, the [proponent of 

the testimony] must offer evidence excluding those 

causes with reasonable certainty.’’” 

 The “evidence of a connection between the 

proposed alternative cause and the plaintiff’s injuries 

. . . is present in this case.” “The circumstances 

surrounding the second accident and its aftermath 

provide the necessary factual support to present the 

second accident as a “plausible cause’ of [plaintiff’s] 

injuries.” 

 Plaintiff had the “burden to prove that the first 

accident caused her injuries, and . . . the record in this 

case sufficiently demonstrates that the second accident 

is at least relevant to that inquiry even without an 

expert proponent.” 

 Footnote 7: Evidence ‘“of temporal proximity 

. . . between an event and subsequently manifested 

conditions’ is not irrelevant to causation, although 

‘temporal proximity . . . does not, by itself, support an 

inference of medical causation.’” 

 It was plaintiff’s burden “to establish both that 

[defendant] caused the July 2008 accident and that this 

accident caused her injuries. Part of that burden was to 

exclude with reasonable certainty other plausible 

causes of her injuries supported by the record.”  

 

8. Ryder Integrated Logistics, Inc. v. Fayette County, 

453 S.W.3d 922 (Tex. 2015) 

 

Sheriff’s deputy pulled over a trucker’s 18-

wheeler at night on the shoulder of an interstate 

highway. Deputy then repositioned his cruiser by 

driving around the right of trucker’s 18-wheeler and 

then turned onto the right shoulder facing oncoming 

traffic with its headlights and spotlight illuminated. A 

second 18-wheeler owned by a trucking company 

veered right and clipped the back of the first 18-

wheeler, causing a collision that injured trucker.  

 After being sued by the pulled-over trucker for 

negligence, trucking company filed a third-party claim 

against the county for contribution and indemnity and 

for its own damages, alleging that the deputy 

negligently caused the accident by blinding or 

distracting the second truck driver with its headlights. 

County filed a plea to the jurisdiction, arguing that 

sovereign immunity was not waived under the Texas 

Tort Claims Act (TTCA), TEX. CIV. PRAC. & REM. 

CODE § 101.021, because the accident did not arise 

from the use of a vehicle. Trial court granted the plea 

to the jurisdiction and dismissed the third-party claim 

for want of jurisdiction. 

 Jurisdiction under the TTCA next requires that the 

harm “arise from” the employee’s arguably negligent 

use of the motor-vehicle. “The statute itself does not 

define ‘arises from,’” but the Court has “defined this 

standard as a ‘nexus between the operation or use of 

the motor-driven vehicle or equipment and a plaintiff’s 

injuries.’” “We have described the threshold as 

something more than actual cause but less than 

proximate cause,” and so “a plaintiff can satisfy the 

‘arising from’ standard by demonstrating proximate 

cause.” 

 “The components of proximate cause are cause in 

fact and foreseeability.” “Cause in fact is essentially 

but-for causation,” and “a tortious act is a cause in fact 

if [it] serves as ‘a substantial factor in causing the 

injury and without which the injury would not have  

 

occurred.’” “Foreseeability requires only ‘that the 

injury be of such a general character as might 

reasonably have been anticipated; and that the injured 

party should be so situated with relation to the 
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wrongful act that injury to him or to one similarly 

situated might reasonably have been foreseen.’”  

 However, “the operation or use of a motor vehicle 

‘does not cause injury if it does no more than furnish 

the condition that makes the injury possible.’” “’When 

an alleged cause is geographically, temporally, or 

causally attenuated from the alleged effect, that 

attenuation will tend to show that the alleged cause did 

no more than furnish the condition that made the effect 

possible.’” 

Here, the pleadings alleged that, by directing the 

cruiser’s lights into oncoming traffic, the deputy’s 

negligence caused the second truck driver’s errant 

driving. The pleadings also suggested that a reasonable 

peace officer could have foreseen that driving the 

wrong way on a shoulder with headlights and 

emergency lights illuminated might have led to the 

type of accident that occurred. This was sufficient to 

create a fact question on the issue of proximate cause. 

“Because proximate cause is ultimately a question for a 

fact-finder,” analysis of this issue in the context of a 

plea to the jurisdiction requires only a determination of 

“whether the petition ‘creates a fact question’ 

regarding the causal relationship.” 

 

J.  Comparative Fault and Contributory 

Negligence (see Section V(F)(3), above) 

 

No cases to report. 

 

K. Damages 

 

1. Crosstex North Texas Pipeline, L.P. v. Gardiner, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

Damages for a temporary nuisance is generally 

limited to “‘lost use and enjoyment . . . that has already 

accrued’” at the time of trial, while an owner in a 

permanent nuisance claim “may recover the lost 

market value.” The general calculation is “‘the 

difference in the reasonable market value of the 

property immediately before and immediately after the 

injury,’” but “when the damage results from an 

ongoing condition rather than a single event that results 

in a permanent nuisance, courts apply a ‘more flexible’ 

rule.” “The proper comparison in those circumstances 

is ‘of market value with and without the nuisance.’” 

 

2. Southwestern Energy Production Co. v. Berry-

Helfland, 491 S.W.3d 699 (Tex. 2016)  

 

Engineers sued oil company, asserting 

misappropriation of trade secrets and other claims 

relating to oil company’s acquisition and use of 

information on well locations developed by engineers. 

The jury found for engineers and awards damages for 

misappropriation and breach of a confidentiality 

agreement. Oil company appealed on multiple issues. 

“A ‘flexible and imaginative’ approach is applied 

to the calculation of damages in misappropriation-of-

trade-secrets cases.” “Absent proof of a specific injury, 

the plaintiff can seek damages measured by a 

‘reasonable royalty.’” Here, the jury’s award was based 

on engineers’ expert’s testimony that a 3% overriding 

royalty based on the terms of a similar deal made by 

engineers and that 3% was an average royalty earned 

by engineers was “reasonable royalty.” However, the 

exemplar deal actually had a “sliding scale” for royalty 

payment, and there was no evidence as to how that 

royalty structure would apply to the disputed wells. 

“In trade-secret cases, a measure of uncertainty is 

tolerated, and to an extent, unavoidable. However, if 

there is objective evidence from which more certainty 

can be gleaned, it is incumbent on the plaintiff to 

produce that evidence.” Thus, “legally sufficient 

evidence exists to support an award of actual damages, 

but insufficient evidence exists to support the entire 

amount the jury awarded,” requiring reversal of the 

damages award and a remand for new trial. “Rendition 

is not proper . . . because an overstatement of damages 

does not entirely defeat recovery when there is legally 

sufficient evidence that damages exist.” 

 

3. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 

who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“Chapter 41 does not define ‘damages’ but uses 

the term broadly to include compensatory, economic, 

noneconomic, future, and exemplary damages, all of 

which are defined.” “Chapter 41 applies to ‘any action’ 

in which exemplary damages are sought.” “Chapter 41 

does not refer to civil penalties.” 

“[C]ivil penalties are different from compensatory 

damages. . . .” 
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The “Act allows for a private suit for damages as 

well as enforcement by the Attorney General and the 

Board.” 

“We conclude that a private recovery of civil 

penalties under the Act is subject to Chapter 41.” 

 

4. J&D Towing, LLC v. American Alternative 

Insurance Corporation, 478 S.W.3d 649 (Tex. 

2016) 

 

Tow truck was struck by a car, rendering the truck 

a total loss. Towing company settled with the car’s 

driver for the driver’s liability policy limit, then sued 

its own insurer for compensation for loss of use of the 

truck under its underinsured motorist coverage. Insurer 

argued that loss-of-use damages are not available 

where property is totally destroyed. Overruling the 

opinions of most Texas courts of appeals on the issue, 

the Supreme Court held that loss-of-use damages are 

recoverable in total-destruction cases. 

 “Actual damages may be either direct or 

consequential.” “Where [d]irect damages compensate 

for a loss that is the necessary and usual result of the 

tortious act, . . . consequential damages, also known as 

special damages, compensate for a loss that results 

naturally, but not necessarily, from the tortious act,” so 

long as they are “both foreseeable and directly 

traceable to the act.” Loss-of-use damages are a form 

of consequential damages. 

 “[L]oss-of-use damages compensate a property 

owner for damages that result from ‘a reasonable 

period of lost use’ of the personal property. The 

amount of damages may thus be measured according to 

the particular loss experienced, such as the amount of 

lost profits, the cost of renting a substitute chattel, or 

the rental value of the owner’s own chattel.” 

 Texas law has been “clear” that “the owner may 

recover loss-of-use damages” when “personal property 

has been only partially destroyed.” “Where personal 

property has been totally destroyed, however, Texas 

law is less clear.” While “the measure of direct 

damages is the fair market value of the property 

immediately before the injury at the place where the 

injury occurred,” the Supreme Court had “not yet 

directly spoken on loss-of-use damages in total-

destruction cases,” and “some courts of appeals have 

held that loss-of-use damages are unavailable in total-

destruction cases.” 

 After examining the history of Texas cases on the 

subject, looking “’to other jurisdictions for guidance,’” 

and considering the principle of “full and fair 

compensation” as the appropriate measure of actual 

tort damages, the Supreme Court agreed with the 

“modern trend,” and held that “the owner of personal 

property that has been totally destroyed may recover 

loss-of-use damages in addition to the fair market 

value of the property immediately before the injury.” 

The Supreme Court cautioned that “[p]ermitting 

loss-of-use damages in total-destruction cases . . . is 

not a license for unrestrained raids of defendants’ 

coffers.” The damages must be “foreseeable and 

directly traceable to the tortious act,” and the “must not 

be speculative.” “Moreover, the damages may not be 

awarded for an unreasonably long period of lost use.” 

Loss-of-use damages in total-destruction cases are 

limited to “a period [no] longer than that reasonably 

needed to replace the personal property.” 

 

5. Bank of America, N.A. v. Eisenhauer, 474 S.W.3d 

264 (Tex. 2015) 

 

Husband and wife had a CD at bank, with a right 

of survivorship and with a “payable-on-death” 

provision so that it would not pass through the 

survivor’s estate. After husband died, bank wrongly 

transferred the money to the “payable-on-death” 

beneficiary before wife died less than a year later. The 

Supreme Court affirmed the jury’s finding that wife’s 

estate “suffered no damages.” 

Here, the wife suffered no injury. She “might have 

suffered injury had she . . . attempted to withdraw 

funds from the account during her lifetime and for her 

own use, and was unable to access them because of the 

premature distribution. . . . But there was no evidence 

of such an attempted withdrawal of funds.” Her estate 

received what was intended “from the account: 

nothing.” The argument that the bank violated the 

deposit agreement “conflates breach and damages.” 

 

6. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, plaintiff alleged in part that 

defendant committed fraud.  

For fraud, there are two measures of damages: 

out-of-pocket, and “benefit-of-the-bargain.” “Out-of-

pocket damages are measured by the difference 

between the value expended versus the value received, 

thus allowing the injured party to recover based on the 

actual injury suffered. Benefit-of-the-bargain damages 

are measured by the difference between the value as 

represented and the value received, allowing the 

injured party to recover profits that would have been 
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made had the bargain been performed as promised.” 

But, “benefit-of-the-bargain damages are not available 

for fraud that induces a non-binding contract.” 

 

7. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

 Footnote 7: “‘Restitution’ is a measure of contract 

damages that are awarded to a plaintiff ‘based on the 

defendant’s unjust enrichment.’ A ‘refund’ is ‘[t]he 

return of money to a person who overpaid. . . .’” 

 

8. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

 

Suit between surety and general contractor after 

the contractor defaulted on a governmental project. 

The Supreme Court overruled a motion for rehearing 

on its denial of contractor’s petition for review, 

returning the case to the trial court. 

“While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

 

9. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 

members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement. After a jury verdict, the trial court 

entered an order that included an award of $95M.  

“A judgment that makes the ‘defendant liable in 

excess of net gains[] results in a punitive sanction that 

the law of restitution normally attempts to avoid.’” 

Here, the $95M award is neither explained nor 

compensatory. “Explained or unexplained, 

compensatory or not, the award bears no resemblance 

to any recognized form of damages.” 

 Disgorgement “‘is not mainly compensatory 

. . . nor is it mainly punitive’ and ‘cannot . . . be 

measured by . . . actual damages.’ Disgorgement is 

compensatory in the same sense attorney fees, interest, 

and costs are, but it is not damages.” 

“In no sense can the monetary award in 

Longview’s judgment be said to be compensatory 

damages, and [defendant] was not required to post 

security for those amounts.” 

10. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company entered first contract with owner to 

purchase an interest in a concession to explore for 

coalbed methane in Bulgaria. Company in turn entered 

second contract to sell part of its interest to investor. 

Investor then withdrew from second contract and 

convinced owner to declare company in breach of first 

contract and deal directly with investor in place of 

company. 

 Company sued investor for breach of second 

contract and tortious interference in first contract. Jury 

found for company, rendering a verdict for $66.5 

million in damages for tortious interference, and also 

found two related Nevada entities liable as investor’s 

alter egos. The trial court proposed a remittitur to 

$31.16 million, which was the number suggested to the 

jury by company’s counsel during closing argument 

and which was based on the amount investor had 

offered in the second contract. Company accepted, but 

reserved the right to seek more on appeal. 

Investor argued that there was legally insufficient 

evidence of damages because they were based on a 

valuation of the Bulgarian mineral interest that was too 

speculative. Company’s expert testimony of the “fair 

market value” of property was based on their estimates 

of the value of the gas in the ground and the profits that 

might have been realized exploiting it. 

 “A property’s fair market value is what a willing 

buyer would pay a willing seller, neither acting under 

any compulsion,” and it is “generally determined either 

by using comparable market sales, calculating 

replacement cost less depreciation, or capitalizing net 

income—that is, profits.” Generally, it is well-settled 

that lost profits may “be recovered only when the 

amount is proved with reasonable certainty,” and, 

while the Court has never before addressed the issue, 

this requirement of reasonable certainty “clearly must” 

apply even when lost profits are used as a component 

of fair market value rather than as a direct measure of 

damages.  

 However, “when evidence of potential profits is 

used to prove the market value of an income-producing 

asset, the law should not require greater certainty in 

projecting those profits than the market itself would.” 

In other words, no matter how speculative a prospect 

for profit may appear, evidence of what a willing 

would be willing to pay for that prospect will support 

an award of damages for the market value. 

 Here, the expert testimony of the Bulgarian  
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property’s potential profits was “completely 

conjectural” and was no evidence of damages. 

However, the $31.16 million remittitur amount was 

based on the amount investor agreed to pay company 

for a portion of its interest. In other words, the 

calculation was “based on an actual offer by a willing 

buyer—[investor]—to a willing seller—[company].” 

Evidence of this offer was “some evidence to support 

the verdict.” 

 

11. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

 In suit against trucking company which caused 

first wreck, trial court excluded evidence of second 

wreck, in part because defendant had no expert 

testimony that second wreck caused plaintiff’s injuries. 

The Supreme Court held “that evidence of the second 

accident was relevant to the central issue of whether 

the defendant’s negligence caused the plaintiff’s 

damages.”  

 Here, evidence of the second wreck is relevant to 

causation. “Establishing causation in a personal injury 

case requires a plaintiff to ‘prove that the conduct of 

the defendant caused an event and that this event 

caused the plaintiff to suffer compensable injuries.’ 

. . . [W]hen an accident victim seeks to recover medical 

expenses, she must show both ‘what all the conditions 

were’ that generated the expenses and ‘that all the 

conditions were caused by the accident.’ Further, 

‘expert testimony is necessary to establish causation as 

to medical conditions outside the common knowledge 

and experience of jurors.’ Finally, we have held that ‘if 

evidence presents ‘other plausible causes of the injury 

or condition that could be negated, the [proponent of 

the testimony] must offer evidence excluding those 

causes with reasonable certainty.’’” 

 The “evidence of a connection between the 

proposed alternative cause and the plaintiff’s injuries 

. . . is present in this case.” “The circumstances 

surrounding the second accident and its aftermath 

provide the necessary factual support to present the 

second accident as a “plausible cause’ of [plaintiff’s] 

injuries.” 

Plaintiff had the “burden to prove that the first 

accident caused her injuries, and . . . the record in this 

case sufficiently demonstrates that the second accident 

is at least relevant to that inquiry even without an 

expert proponent.” 

 Parties “may present evidence of alternative, and 

even inconsistent, theories of relief, leaving to the jury 

to ‘choose the theory that it believes based upon its 

resolution of the conflicting evidence.’” Footnote 7: 

Evidence ‘“of temporal proximity . . . between an 

event and subsequently manifested conditions’ is not 

irrelevant to causation, although ‘temporal proximity 

. . . does not, by itself, support an inference of medical 

causation.’” 

 It was plaintiff’s burden “to establish both that 

[defendant] caused the July 2008 accident and that this 

accident caused her injuries. Part of that burden was to 

exclude with reasonable certainty other plausible 

causes of her injuries supported by the record.” “The 

defendant’s responsibility ‘is not that of proving, but 

the purely negative one of repelling or making 

ineffective the adversary’s attempts to prove.’” 

Here, the second wreck was “crucial to whether 

[defendant’s] negligence caused [plaintiff’s] injuries, 

and the harm in its exclusion was compounded by 

[defendant’s] curtailed cross-examination. . . .” 

 

12. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27, the Anti-SLAPP statute. 

Providing its first analysis of Chapter 27, the Supreme 

Court, among other things, distinguished the types of 

damages recoverable in defamation cases. 

 Footnote 11: “Special damages are synonymous 

with economic damages and are distinguishable from 

general damages. General damages are recoverable 

under a defamation claim for non-economic losses, 

such as loss of reputation and mental anguish.” 

 Business entities may assert “claims for 

defamation to recover non-economic general damages 

such as injury to reputation that are not recoverable on 

a business-disparagement claim.” 

 In a defamation case, the “plaintiff must plead and 

prove damages, unless the defamatory statements are 

defamatory per se.”  

 “Defamation per se refers to statements that are so 

obviously harmful that general damages may be 

presumed. General damages include non-economic 

losses, such as loss of reputation and mental anguish. 

Special damages, on the other hand, are never 

presumed as they represent specific economic losses 

that must be proven. And even though Texas law 

presumes general damages when the defamation is per 

se, it does not ‘presume any particular amount of 

damages beyond nominal damages. Any award of 

general damages that exceeds a nominal sum is thus 
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reviewed for evidentiary support.” 

Here, plaintiff offered an affidavit on damages 

that said it suffered various categories of losses and 

was damaged in excess of $3M. The “affidavit is 

conclusory and therefore insufficient to satisfy the 

TCPA’s requirement of ‘clear and specific 

evidence. . . .’” “Opinions must be based on 

demonstrable facts and a reasoned basis.” The affidavit 

was insufficient to prove special damages. 

 

13. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company for, 

among other things, failure to pay certain royalties. 

 “Absent specific evidence of damages for lost and 

used gas—as opposed to a combined amount for lost 

and used gas and condensate as part of formation 

production—[owner] cannot prevail. . . .” 

When “‘the terms of an agreement call for 

periodic payments during the course of the contract, a 

cause of action for such payments may arise at the end 

of each period.’” Here, company was required to drill 

an offset well, release the acreage, or pay royalties. By 

not performing on the first two, company impliedly 

elected to make recurring royalty payments. The 

“nature of damages” is to provide “‘just compensation 

for the loss or damage actually sustained.’ When the 

law would allow compensation under a recurring 

alternative (i.e., compensatory royalties) but not under 

a non-recurring alternative, it would not be just to 

allow the obligor’s silent, continuous breach to 

constitute an election of the non-recurring alternative.” 

 

L. Gross Negligence and Punitive Damages 

 

1. Wal-Mart Stores, Inc. v. Forte, 497 S.W.3d 460 

(Tex. 2016) 

 

By interfering with the hours of the optometrists 

who rented space from it, Wal-Mart violated the law. 

Though the statute contained punitive provisions, the 

Supreme Court, answering certified questions, ruled 

the optometrists could not recover. “Having 

determined that Chapter 41 applies, we easily conclude 

that civil penalties are exemplary damages for purposes 

of Section 41.004(a). . . . Because the Optometrists 

recovered no [actual] damages, Chapter 41 bars 

recovery of the civil penalties as exemplary damages.” 

“The Attorney General and the Board may 

enforce this prohibition [in setting optometrists’ hours] 

by a suit for injunctive relief, a civil penalty not to 

exceed $1,000 per day, and attorney fees. A person 

injured by a violation ‘is entitled to’ the same relief as 

well as damages. A violation is also actionable under 

the Texas Deceptive Trade Practices-Consumer 

Protection Act and is a misdemeanor. . . .” 

“Chapter 41 does not define ‘damages’ but uses 

the term broadly to include compensatory, economic, 

noneconomic, future, and exemplary damages, all of 

which are defined.” “Chapter 41 applies to ‘any action’ 

in which exemplary damages are sought.” “Chapter 41 

does not refer to civil penalties.” 

“[C]ivil penalties are different from compensatory 

damages. . . .” 

“In interpreting a statute, we may also consider 

the ‘object sought to be obtained’ and the 

‘circumstances under which the statute was enacted’. 

Unquestionably, Chapter 41 was enacted to restrict and 

structure the recovery of exemplary damages. Among 

other things, it requires: proof by clear and convincing 

evidence of the elements for exemplary damages; proof 

that the defendant acted with certain prerequisite 

culpable mental states; consideration of evidence on 

certain prescribed factors; specific jury questions and 

instructions; a bifurcated trial; a unanimous verdict; 

and careful judicial review. Chapter 41 limits the 

amount of exemplary damages relative to 

compensatory damages, and, more importantly for our 

purposes here, precludes an award of exemplary 

damages unless other damages, besides nominal 

damages, are awarded.” 

Here, “is [the] possibility [under the statute] of a 

wide, standardless range of permissible penalties that 

makes civil penalties much like exemplary damages 

when they were limited only by constitutional and 

common-law principles. This uncertainty, verging on 

arbitrariness, is precisely what Chapter 41 addresses.” 

The Act caps civil penalties “at $1,000 per day. 

But there is no limit on the number of days that a 

violation can occur, and thus no limit on the amount of 

civil penalties that a claimant can receive for a single 

violation.” 

“We conclude that a private recovery of civil 

penalties under the Act is subject to Chapter 41.” 

 

2. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

 

Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

“that the exemplary-damages cap in section 41.008(b) 

is neither an affirmative defense nor an avoidance that 

must be affirmatively pleaded” under TEX. R. CIV. P. 

94. 
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3. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

 When “gross negligence is alleged, immunity is 

waived only if the governmental entity (1) knew about 

a condition of the property giving rise to an extreme 

degree of risk and (2) proceeded with conscious 

indifference to the rights, safety, or welfare of others.” 

 With the recreational use statute, “gross 

negligence has both objective and subjective 

components: 

(1) viewed objectively from the standpoint of 

the actor at the time of its occurrence, the act 

or omission involves an extreme degree of 

risk, considering the probability and magnitude 

of the potential harm to others; and 

(2) the actor has actual, subjective awareness 

of the risk involved, but nevertheless proceeds 

with conscious indifference to the rights, 

safety, or welfare of others.” 

In this Tort Claims Act case, the city had no 

subjective awareness of the risk of drowning at the 

Texas City Dike. 

 

4. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

 “TEX. CIV. PRAC. & REM. CODE § 41.008(b) 

[]limit[s] exemplary damages to the greater of 

$200,000 or two times economic damages plus 

noneconomic damages not exceeding $750,000[].” 

Section 41.003 authorizes “exemplary damages only 

with clear and convincing evidence that harm resulted 

from fraud, malice, or gross negligence[].” 

 “The exemplary damages cap . . . [is not an] 

affirmative defense . . . [and] does not require proof of 

any additional fact to establish its applicability; 

moreover, there is no defense to it.” The damages cap 

“is neither an affirmative defense nor an avoidance 

subject to Rule 94’s affirmative pleading requirement.” 

 

 

 

 

 

 

M. Jury Charge and Submission to Jury 

 

1. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

  

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

At trial, the trial court denied the Commission’s 

request for a jury question on contract formation, 

holding as a matter of law that a contract was formed at 

the meeting. The trial court also denied the 

Commission’s request for an instruction on its asserted 

statutory good-faith defense under TEX. NAT. RES. 

CODE § 89.045. The jury found for lessee on its breach 

of contract claim. The Supreme Court reversed and 

remanded for a new trial, holding that the failure to 

submit a jury question on contract formation and the 

failure to submit a jury question on the good-faith 

defense were both error. 

The Commission did not waive error by failing to 

request a definition of good faith in conjunction with 

their requested jury question. The Commission’s 

requested jury question “generally tracked the pertinent 

statutory language,” and thus complied with the 

requirements of Rule 278. “We are particularly loath to 

find waiver for failing to propose a definition of a 

statutory term when no case law provided explicit 

guidance on what the proper definition of that term 

should be.” 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 
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Turning to the failure to submit a question on 

contract formation, there was conflicting evidence as to 

whether the parties intended to be bound by the initial 

oral agreement, and thus contract formation was “a 

disputed fact issue that should have been presented to 

the jury.” 

 

2. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, defendant failed to plead the 

statutory cap for punitive damages. The Supreme Court 

ruled the matter “need not be affirmatively pleaded 

because it applies automatically when invoked and 

does not require proof of additional facts.” 

 Here, the jury could have found an oral contract 

existed. “‘The sufficiency of the evidence must be 

measured by the jury charge when . . . there has been 

no objection to it.’” 

 The “burden of proof is on the defendant to 

present sufficient evidence to establish the defense and 

obtain the requisite jury findings.” 

 

3. San Antonio Water System v. Nicholas, 461 

S.W.3d 131 (Tex. 2015) 

 

 Plaintiff alleged she was fired for opposing sexual 

harassment. The Supreme Court ruled that the 

governmental unit did not waive a legal-sufficiency 

challenge. 

  “Sovereign immunity can be waived only by 

statute. . . . Charge error cannot confer jurisdiction 

where none exists.” 

 

4. Wackenhut Corporation v. Gutierrez, 453 S.W.3d 

917 (Tex. 2015) 

 

Motorist was injured in a collision with a charter 

bus and sued the charter bus company. Before trial, 

motorist filed a motion for spoliation sanctions, 

arguing that bus company had failed to preserve 

footage from one of the video cameras on the bus. 

During trial, the trial court orally ruled that the bus 

company had negligently spoliated evidence and 

submitted a spoliation instruction to the jury. While 

bus company responded to the pretrial motion for 

sanctions, bus company did not object to the spoliation 

instruction at the charge conference, objecting to the 

instruction only after the charge was read to the jury. 

The rules governing jury charges require that 

objections ‘“shall in every instance be presented to the 

court . . . before the charge is read to the jury,’” that 

“‘[a]ll objections not so presented shall be considered 

as waived,’” and that “the objecting party ‘must point 

out distinctly the objectionable matter and the grounds 

of the objection.’” However, ‘“[t]here should be but 

one test for determining if a party has preserved error 

in the jury charge, and that is whether the party made 

the trial court aware of the complaint, timely and 

plainly, and obtained a ruling.’” ‘“The more specific 

requirements of the rules should be applied . . . to serve 

rather than defeat this principle.’” 

Here, the bus company filed a response opposing 

motorist’s pre-trial motion for spoliation sanctions in 

which it set forth its arguments against the inclusion of 

the spoliation instruction, but the trial court ruled that a 

spoliation instruction would be submitted. Thus, the 

record showed that “the trial court was aware of, and 

rejected” bus company’s objections to the spoliation 

instruction prior to the reading of the charge, and that 

bus company had therefore preserved error. 

 

5. Gulf Chemical & Metallurgical Corporation v. 

Miner Dedrick Construction, LLP, 455 S.W.3d 164 

(Tex. 2015) 

 

Petition was denied and the case was remanded to 

consider spoliation issues “in light of our recently 

issued opinion in Brookshire. . . .” 

 

N.  Closing Argument 

 

1. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Court protects “the constitutional right to a 

trial by jury by requiring trial courts to provide litigants 

with ‘an understandable, reasonably specific 

explanation’ for setting aside a jury verdict and 

ordering a new trial.” 

 

O. Directed Verdict 

 

1. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 
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motion for directed verdict on the issue of consent, 

placing the burden of negating consent on the plaintiff. 

 The Court held that the burden of proof on 

consent is properly on the plaintiff in a trespass action. 

“Accordingly, [landowner’s] motion for directed 

verdict relied on an erroneous premise because 

[neighbor] was not obligated to prove that [landowner] 

consented to the alleged entry.” “Instead of moving for 

a directed verdict that [neighbor] provided no evidence 

of consent, [landowner’s] motion should have sought 

relief on the ground that it established as a matter of 

law an element of the cause of action on which it bore 

the burden of proof—lack of consent or authorization.” 

Because landowner “did not argue or cite to any 

evidence upon which the trial court could have found 

as a matter of law” that landowner did not consent to 

entry, landowner was not entitled to directed verdict. 

 

P. Jurors and Jury Deliberation 

 

1. Philadelphia Indemnity Insurance Company v. 

White, 490 S.W.3d 468 (Tex. 2016) 

 

Fire began in tenant’s dryer, and caused damage 

to complex. Lease contained a provision making tenant 

liable if the incident was not caused by landlord. The 

Supreme Court ruled the tenant had the burden to 

prove she did not cause fire. 

The tenant “bears the burden of proving facts in 

avoidance of contract enforcement. [She] . . . cannot 

rely on the jury’s negative finding to question one—

inquiring whether her negligence caused the fire—as a 

substitute for an affirmative finding that the damages 

were not tenant caused. [The tenant’s] . . . failure to 

submit a causation question . . . is the lynchpin for 

concluding she has failed to prove her affirmative 

defense.” 

“Despite the absence of an affirmative finding 

regarding the cause of the fire, [the tenant] could 

establish her affirmative defense if the record 

conclusively establishes the absence of the requisite 

causal relationship, either by negating [the tenant’s] 

role in causing the damage or by establishing an 

alternative cause of the damage.” But, here, the record 

does not do so.  

 

Q. Mistrial 

 

No cases to report. 

 

 

 

R. Judgments, Costs, Interest, and Bonds 

 

1. In re Norma Heredia, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 Indigent litigant filed a pauper’s affidavit for an 

appeal. Because she did not receive notice, the court 

reported did not timely challenge it. The Supreme 

Court ruled that TEX. R. APP. P. 20.1 “does not allow 

for an untimely challenge, even if the court reporter did 

not receive notice of the indigence claim.” 

 TEX. R. APP. P. 20.1 is “‘mandatory to protect the 

indigent appellant and uphold the principle that 

‘[c]ourts should be open to all, including those who 

cannot afford the costs of admission.’’” 

 A “person seeking to challenge an indigency 

affidavit must file a contest ‘within 10 days after 

the . . . affidavit. . . .’ If no one timely contests the 

affidavit, . . . ‘the party will be allowed to proceed 

without advance payment of costs.’ In other words, an 

affidavit of indigence filed in a trial court is operative 

unless challenged within ten days of its filing.” 

 The clerk failed to comply with the rule requiring 

a copy to be sent to the court reporter. And the “rules 

do allow for suspension of a rule’s operation when 

good cause exists.” But this does not constitute “good 

cause” under TEX. R. APP. P. 20.1. Thus, the appellant 

“must be allowed to proceed on appeal without 

advance payment of costs.” 

 

2. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

Footnote 5: A “‘civil suit has not terminated in 

favor of a malicious prosecution plaintiff until the 

appeals process for that underlying suit has been 

exhausted’ (emphasis added), . . . citing RESTATEMENT 

(SECOND) OF TORTS § 674 cmt. j (1977) (‘If an appeal 

is taken, the proceedings are not terminated until the 

final disposition of the appeal and of any further 

proceedings that it may entail.’)” 

 

3. Campbell v. Wilder, 487 S.W.3d 146 (Tex. 2016) 

 

Indigent litigants who sued for divorce in family 

district courts each file uncontested affidavits of 

indigency in lieu of paying costs, as permitted under 

TEX. R. CIV. P. 145. However, after the final divorce 

decrees allocated costs to “‘the party who incurred  
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them’” without stating the amount of the costs due or 

that litigants could afford them, the district clerk sent 

demands to each litigant for court costs and fees, 

“threaten[ing] that the sheriff would seize property to 

satisfy the debt.” 

Litigants sued the district clerk in civil district 

court (not the family district courts in which the costs 

were taxed) for mandamus, injunctive, and declaratory 

relief and obtained a temporary injunction enjoining 

the district clerk “from ‘continuing his policy of 

collection of court costs from indigent parties who 

have filed an affidavit of indigency.’” In an 

interlocutory appeal, the district clerk argued that the 

TEX. CIV. PRAC. & REM. CODE § 65.023(b) deprived 

the civil district court of jurisdiction and that litigants 

had an adequate remedy at law, precluding injunctive 

relief. 

TEX. CIV. PRAC. & REM. CODE § 65.023(b), which 

dates to 1846, “provides that ‘[a] writ of injunction 

granted to stay proceedings in a suit or execution on a 

judgment must be tried in the court in which the suit is 

pending or the judgment was rendered.’” “The 

purposes of the statute . . . are ‘to protect the judgments 

and processes of one court from interference by 

another by direct attack’ and to ‘prevent[] a defeated 

party from proceeding from one court to another, after 

his defeat, or in the hope of avoiding defeat, in an 

attempt to relitigate the case.’” Thus, the “‘test of 

jurisdiction in such cases is whether the relief sought 

may be granted independently of the judgment or its 

mandate sought to be enjoined.’” 

Here, the civil district court’s injunction met that 

test, because it did not disturb the judgments of the 

family district courts. “[T]he family courts here did not 

order costs,” but “merely la[id] out the division of any 

costs, not an amount to be charged.” Nor could they 

“order costs despite an affidavit of inability to pay,” 

which would “fl[y] in the face of our Constitution and 

case law.” TEX. R. CIV. P. 145 “is but one 

manifestation of the open courts guarantee that ‘every 

person . . . shall have remedy by due course of law.’” 

“It is an abuse of discretion for any judge, including a 

family law judge, to order costs in spite of an 

uncontested affidavit of indigence.” 

In holding that TEX. CIV. PRAC. & REM. 

CODE § 65.023(b) did not apply, the Supreme Court 

overruled Evans v. Pringle, 643 S.W.2d 116 (Tex. 

1982) (per curiam), which held that a civil district 

court lacked jurisdiction to enjoin the sheriff from 

enforcing writs of execution against bond sureties to 

collect post-judgment interest on a bond forfeiture  

 

judgment issued by a criminal district court. “Evans 

did not” correctly interpret the statute, and the sureties 

in that case “should [not] have been required to return 

to the court that issued the processes giving rise to their 

objections to post-judgment interest.” “Evans must 

therefore be overruled.” 

Having established that the civil district court had 

jurisdiction, the Supreme Court turned to the merits of 

the injunction and rejected the district clerk’s argument 

that litigants could have filed a motion to retax costs 

and thus had an adequate remedy at law. “Generally, 

the existence of an adequate remedy at law will bar 

equitable relief. However, if an otherwise complete and 

adequate remedy at law will lead to a multiplicity of 

suits, ‘that very fact prevents it from being complete 

and adequate.’ ‘[T]he unlawful acts of public officials’ 

are prime candidates for injunctions ‘when [those acts] 

could cause irreparable injury or when such remedy is 

necessary to prevent a multiplicity of suits.’” 

“A motion to retax costs confronts the correctness 

of the clerk’s ministerial calculations,” and is properly 

used to correct such “fact-specific errors” as 

“miscalculating the cost of an item or billing an item 

that is not statutorily taxable,” “made in individual 

cases that require a similarly individual approach to 

redress.” 

Here, by contrast, litigants are “complaining 

of . . . a systematic policy that contravenes the law,” 

and “[i]t would be wasteful to force each individual 

[litigant] to file a motion to retax costs when a single 

injunction will do.” 

Also, the injunction, which enjoined the district 

clerk not just “from billing costs to the named parties, 

but to all litigants who qualify as indigent,” was not 

overbroad. “An injunction must be broad enough to 

‘prevent repetition of the evil sought to be stopped.’” 

“When a policy or procedure is challenged as being in 

conflict with state law, any injunction that issues will 

necessarily affect individuals beyond the named 

parties.” The injunction was not overbroad, because it 

“tracks the language of Rule 145” and “does not 

restrain the District Clerk from any lawful activity. 

Finally, injunction, rather than mandamus, was 

the appropriate remedy. “When the purpose of the suit 

is to compel action, then mandamus is proper; 

conversely, when the purpose is to restrain action or 

threatened action, then an injunction is proper.” Here, 

because “the true relief lies in enjoining the District 

Clerk from continuing his policy” of collecting costs 

from indigent litigants, injunction was proper. 
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4. McLean v. Livingston, 486 S.W.3d 561 (Tex. 

2016) 

 

Inmate’s suit was dismissed for want of 

jurisdiction. On appeal, he initially failed to file the 

required affidavits of inability to pay costs. The 

Supreme Court ruled that he must be afforded the 

opportunity to amend his appellate pleadings to cure 

this defect. 

TEX. CIV. PRAC. & REM. CODE, CH. 14 governs an 

action brought by an appeal and it requires certain 

affidavits. The “inmate must make two required 

Chapter 14 filings: (1) a separate affidavit or 

declaration identifying prior actions filed pro se, and 

(2) a certified copy of the inmate’s trust account 

statement showing any account activity in at least the 

prior six months.” 

At the trial court, a dismissal with prejudice for 

failure to file the affidavits is inappropriate because the 

defect “may be corrected through an amended 

pleading.” Here, the Court ruled that “an inmate must 

be afforded the same opportunity to amend his 

appellate filings to cure Chapter 14 filing defects, prior 

to dismissal of the appeal.” 

An “appeal may not be dismissed for a formal 

procedural defect or irregularity in appellate procedure 

unless the party is provided a reasonable opportunity to 

correct the defect.” The appellate rules “disfavor[] 

disposing of appeals based upon harmless procedural 

defects.” 

The two filings under § 14.004 involve 

“procedural requirements that have no bearing on the 

underlying lawsuit.” The Court seeks to “safeguard[] 

inmates’ ‘access to the courts given their unique 

circumstances.’” Here, the inmate amended his notice 

of appeal “thereby correcting his defective filings.”  

 

5. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing. 

  “A court’s judgment is its announcement of the 

resolution of the issues in a lawsuit and is rendered 

‘when the trial court officially announces its decision 

in open court or by written memorandum filed with the 

clerk.’ A trial court renders judgment orally when it 

announces rendition as a present act and not as an 

‘intention to render judgment in the future.’” 

 A plea in intervention “‘filed after 

judgment . . . may not be considered unless and until 

the judgment has been set aside.’” This is true even for 

“a flawed judgment.” 

 

6. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 Because there was “more than a scintilla of 

evidence” that defendant agreed to compensate 

plaintiff for construction services, “the award of 

prejudgment interest at the rate of 1.5% per month” is 

affirmed. 

 

7. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 

members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement. After a jury verdict, the trial court 

entered an order that included an award of $95M. The 

parties disagreed over the amount of the supersedeas 

bond, as well as a discovery order compelling 

defendants to provide operational information 

concerning the Eagle Ford Shale prospects. The 

Supreme Court ruled the money judgment was not for 

“compensatory damages” to which a supersedeas bond 

applies. It also ruled “the trial court did not abuse its 

discretion in ordering post-judgment discovery.” 

 “To suspend execution of a money judgment on 

appeal, a judgment debtor must post security as 

required by Section 52.006 . . . and [TEX. R. APP. P.] 

24. . . . The security must cover ‘compensatory 

damages’, interest, and costs, but is subject to caps.” 

 “In 2003, the Legislature moved further toward 

protecting money judgment debtors and the right of 

appeal. . . . [T]he Legislature . . . [enacted] Section 

52.006. Section 52.006 requires security only for 

compensatory damages, interest, and costs; imposes an 

absolute cap; and gives trial courts still more latitude in 

reducing further the amount of security required.” The 

Court then “amended Rule 24.2 . . . to track Section 

52.006.” 

 “A judgment that makes the ‘defendant liable in 

excess of net gains[] results in a punitive sanction that 

the law of restitution normally attempts to avoid.’” 

Here, the $95M award is neither explained nor 

compensatory. “Explained or unexplained, com-

pensatory or not, the award bears no resemblance to 

any recognized form of damages.” 

 Disgorgement “‘is not mainly compen-
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satory . . . nor is it mainly punitive’ and ‘cannot . . . be 

measured by . . . actual damages.’ Disgorgement is 

compensatory in the same sense attorney fees, interest, 

and costs are, but it is not damages.” 

“In no sense can the monetary award in 

Longview’s judgment be said to be compensatory 

damages, and [defendant] was not required to post 

security for those amounts.” 

 Plaintiff “was entitled to security to supersede the 

judgment without showing any such threat [of 

defendant’s dissipation of assets]. The trial court was 

not required to insist on such a showing in providing 

discovery in lieu of security.” 

 

8. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

Defendant purchased and then sold interests in the 

life insurance policies of others. The Supreme Court 

ruled that these interests qualified as securities. Though 

a prior court of appeals had held otherwise, the Court 

declined to order relief prospectively, only. 

 “As a rule, court decisions apply retroactively, 

and the Chevron test provides only an exception to that 

rule.” Chevron established “a three-part analysis for 

deciding whether to give a holding only prospective 

relief.” First, the decision “must establish a new 

principle.” Second, the merits must be weighed to 

determine if retrospective operation will assist the 

rule’s operation. Third, the court must weigh “the 

inequity imposed by retroactive application.” Here, this 

decision does not establish a new principle of law. 

 

9. Ventling v. Johnson, 466 S.W.3d 143 (Tex. 2015) 

 

Lengthy suit for payment of contractual alimony 

from divorce. After a series of appeals, the issues were 

the dates of prejudgment and postjudgment interest, 

and appellate attorney’s fees. 

“Prejudgment interest and postjudgment interest 

compensate a judgment creditor for the lost use of 

money due as damages. Prejudgment interest, which 

accrues from the earlier of (1) 180 days after the date a 

defendant receives written notice of a claim or (2) the 

date suit is filed, is computed as simple interest and 

runs until the day before the judgment. Postjudgment 

interest, which begins accruing on the date the 

judgment is rendered, not only compounds annually 

but also accrues on prejudgment interest.” 

“‘Prejudgment interest is compensation allowed 

by law as additional damages for lost use of the money 

due as damages during the lapse of time between the 

accrual of the claim and the date of judgment.’” 

The statute’s reference to a “judgment” is to a trial 

court’s final judgment. Normally, “there may be only 

one final judgment.” When there are multiple trial 

court judgments, the one which controls for judgment 

interest “depends on whether additional evidence is 

required on remand.” “[P]ostjudment interest accrues 

from the date of the trial court’s original, erroneous 

judgment only when the appellate court renders, or 

could have rendered, judgment. Thus, if on remand the 

trial court determines that it must reopen the record, 

postjudgment interest will begin to accrue on the date 

the subsequent judgment is rendered.” “[W]hen an 

appellate court reverses and renders or could render 

judgment, postjudgment interest accrues from the date 

of the original, erroneous judgment.” 

A void judgment is “a nullity and ‘cannot under 

any circumstances be a final judgment.’” This includes 

a judgment that has “been vacated.” Footnote 12: 

“‘Finality for the purpose of appeal bears the closest 

resemblance to finality for the purpose of accruing 

postjudgment interest.’ (‘When the trial court signs an 

amended order, the original order becomes ‘a nullity.’ 

As the original judgment ceases to have legal effect, 

only the amended judgment can support an appeal.’)” 

A “‘claimant is entitled to postjudgment interest 

from the judgment date once the trial court possesses a 

sufficient record to render an accurate judgment. . . .’” 

Here, though “the court of appeals did not use the 

term ‘sever,’ for all practical purposes that is what the 

court did in remanding Johnson’s claims for attorney’s 

fees and costs separately from the alimony claim.” 

The trial court abused its discretion by denying 

Johnson prejudgment interest since Johnson argued for 

it and the parties’ simply disputed the date it applied. 

Footnote 12: “‘Finality for the purpose of appeal 

bears the closest resemblance to finality for the 

purpose of accruing postjudgment interest.’ (‘When the 

trial court signs an amended order, the original order 

becomes ‘a nullity.’ As the original judgment ceases to 

have legal effect, only the amended judgment can 

support an appeal.’)” 

 

10. American Star Energy and Minerals v. Stowers, 

457 S.W.3d 427 (Tex. 2015) 

 

After lengthy litigation, company obtained a 

judgment against a partnership in suit over breach of 

contract. Partnership was insolvent, so company sued 

partners. They asserted limitations. The Supreme Court 

ruled “that the limitations period against a partner 

generally does not commence until after final judgment 
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against the partnership is entered.” 

“‘A judgment against a partnership is not by itself 

a judgment against a partner,’ so a creditor must obtain 

a judgment against the partner individually. A creditor 

may attempt to do so in the suit against the partnership 

or in a separate suit. It may not, however, seek 

satisfaction of the judgment against a partner until a 

judgment is rendered against the partner-

ship. . . . [Moreover,] the TRPA generally re-

quires . . . [that] the judgment against the partnership 

must go unsatisfied for ninety days before a creditor 

may proceed against a partner and his assets.” 

 

11. Farm Bureau County Mutual Insurance Company 

v. Rogers, 455 S.W.3d 161 (Tex. 2015) 

 

 Carrier filed declaratory judgment against insured; 

both parties sought attorney’s fees. The carrier filed 

and lost a motion for summary judgment; insured had 

not filed a cross-motion for summary judgment. The 

trial court denied the motion and found that the carrier 

had a duty to defend and indemnify. Its judgment had a 

“Mother Hubbard” clause. The Supreme Court ruled 

“the order is not final . . . [because] it did not resolve 

the parties’ competing requests for attorney’s fees.” 

 The “fact that [insured] did not file a cross-motion 

for summary judgment did not preclude the trial court 

from entering a ‘final’ judgment. . . . ‘[T]he language 

of an order or judgment can make it final, even though 

it should have been interlocutory, if that language 

expressly disposes of all claims and all parties.’”  

A “‘judgment issued without a conventional trial 

is final for purposes of appeal if and only if either [1] it 

actually disposes of all claims and parties then before 

the court, regardless of its language, or [2] it states 

with unmistakable clarity that it is a final judgment as 

to all claims and all parties.’ . . . ‘[A]n order does not 

dispose of all claims and all parties merely because it is 

entitled ‘final’, or because the word ‘final’ appears 

elsewhere in the order, or even because it awards 

costs.’” 

 Here, “neither the language taxing court costs nor 

the Mother Hubbard clause disposed of the parties’ 

claims for attorney’s fees.” The “‘inclusion of a 

Mother Hubbard clause—by which we mean the 

statement, ‘all relief not granted is denied’, or 

essentially those words—does not indicate that a 

judgment rendered without a conventional trial is final 

for purposes of appeal.’” There “must be evidence in 

the record to prove the trial court’s intent to dispose of 

any remaining issues when it includes a Mother 

Hubbard clause in an order denying summary 

judgment.” 

 

12. In re the Office of the Attorney General of Texas, 

456 S.W.3d 153 (Tex. 2015) 

 

 Suit to establish paternity and compel child 

support. The trial court ordered the OAG to remove the 

“family violence indicator” from father’s file. The 

Supreme Court ruled that “the trial court lacked 

authority to order OAG to remove the [family violence] 

indicator from its files.” 

 “Ordinarily, a final order must include each 

party’s social security and driver’s license numbers, 

current residence and mailing addresses, home and 

work telephone numbers, and the name and address of 

any employers. However, a trial court may, after notice 

and a hearing, order this information withheld. . . .” 

 

13. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company for, 

among other things, failure to pay certain royalties. 

Owner, which won a split decision at trial, submitted a 

judgment “approved as to form.” The Supreme Court 

ruled owner did not waive his appellate point. The 

Court also ruled on the appropriate post-judgment 

interest rate. 

 When an “argument asserted on appeal is not 

inconsistent with the judgment, the argument is not 

waived. . . . Here, [owner] specifically reserved the 

right to challenge prior orders of the court, and by 

moving for judgment on the claims that [owner] won, 

[owner] did not waive his right to appeal on claims that 

he lost.” 

 “The Texas Finance Code provides for a 

maximum post-judgment interest rate of 18% on 

contract claims. . . .” “But, if the contract does not 

specify the interest rate, then the rate is determined 

under section 304.003 . . . [which] is ‘the prime rate as 

published by the Board of Governors of the Federal 

Reserve System on the date of computation,’ not to 

exceed 15% a year or fall below 5% a year. ‘On the 

15th day of each month, the consumer credit 

commissioner shall determine the post-judgment 

interest rate to be applied to a money judgment 

rendered during the succeeding calendar month.’” 

Here, the leases “only impose ‘the maximum [interest] 

rate allowed by law’ for past-due royalties. 

Accordingly, to the extent [owner] recovers for past 

due royalties, he is entitled to an 18% interest rate. For 

other recoveries, the statutory rate of 5% applies. . . .” 
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S. J.N.O.V. 

 

1. Bank of America, N.A. v. Eisenhauer, 474 S.W.3d 

264 (Tex. 2015) 

 

Husband and wife had a CD at bank, with a right 

of survivorship and with a “payable-on-death” 

provision so that it would not pass through the 

survivor’s estate. After husband died, bank wrongly 

transferred the money to the “payable-on-death” 

beneficiary before wife died less than a year later. The 

trial court granted a J.N.O.V. for the estate, but the 

Supreme Court reinstated the jury’s finding that wife’s 

estate “suffered no damages.” 

“We review a J.N.O.V. under the no-evidence 

standard. We will uphold the jury’s verdict if more 

than a scintilla of competent evidence supports it. 

Here, evidence supports the jury’s finding. . . .” 

 

2. Gharda USA, Inc. v. Control Solutions, Inc., 464 

S.W.3d 338 (Tex. 2015) 

 

Warehouse containing a pesticide facility burned 

down. Warehouse owner and its tenants—including the 

pesticide facility—alleged that a chemical used by the 

pesticide facility, chlorpyrifos, was contaminated with 

ethylene dicholoride (EDC), and that the contamination 

caused the fire when the chlorpyrifos was heated in a 

“hot box.” Warehouse owner and tenants sued the 

chemical’s manufacturer for negligence and 

manufacturing defect. 

At trial, plaintiffs offered the testimony of four 

experts: two chemists and two fire origin investigators. 

While investigators opined that the fire began in the 

“hot box,” they both relied on the chemists to 

determine how the fire actually began. Both chemists 

testified that the fire was “possible” at a sufficient level 

of EDC contamination, but only one opined as to what 

that level was, and neither opined as to the actual 

amount of EDC contamination. 

 The testimony of all four experts was introduced 

at trial over manufacturer’s objections. The jury found 

for the plaintiffs. After the entry of judgment, 

manufacturer filed a motion for judgment 

notwithstanding the verdict, arguing that the experts’ 

testimony was unreliable and that there was no 

evidence of negligence, defect, or causation. The trial 

court granted the motion, disregarded the verdict, and 

rendered a take nothing judgment, from which the 

plaintiffs appealed. 

 “We review a trial court’s grant of a judgment 

notwithstanding the verdict under a no-evidence 

standard, examining whether any evidence supports the 

jury’s findings.” When determining whether there is no 

evidence to support the verdict, “we are ‘limited to 

reviewing only the evidence tending to support the 

jury’s verdict and must disregard all evidence to the 

contrary.’” 

 “No evidence exists when there is: ‘(a) a complete 

absence of evidence of a vital fact; (b) the court is 

barred by rules of law or of evidence from giving 

weight to the only evidence offered to prove a vital 

fact; (c) the evidence offered to prove a vital fact is no 

more than a mere scintilla; [or] (d) the evidence 

establishes conclusively the opposite of the vital fact.’” 

 Here, the only evidence offered to prove 

causation—an essential element of both bases of 

liability found by the jury—was the ipse dixit of two 

experts and the testimony of two other experts which 

were based on the ipse dixit of the first two. Because 

the only evidence supporting causation was unreliable 

expert testimony properly disregarded by the trial 

court, there was no evidence supporting the verdict and 

the judgment notwithstanding the verdict was properly 

granted. 

 

T. Motion for New Trial 

 

1. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

Trial court granted a motion for new trial in a 

homeowner’s insurance dispute. The Supreme Court 

affirmed a grant of mandamus, ruling “that three of the 

trial court’s bases for ordering a new trial fail to satisfy 

the facial requirements set forth in Columbia and 

United Scaffolding. On the remaining basis, . . .  the 

record does not support the trial court’s stated 

rationale.” 

The Court protects “the constitutional right to a 

trial by jury by requiring trial courts to provide litigants 

with ‘an understandable, reasonably specific 

explanation’ for setting aside a jury verdict and 

ordering a new trial. Generally, this requirement is 

satisfied when a trial court’s stated reason is ‘a reason 

for which a new trial is legally appropriate’ and ‘is 

specific enough to indicate that the trial court did not 

simply parrot a pro forma template, but rather derived 

the articulated reasons from the particular facts and 

circumstances of the case at hand.’ When a new-trial 

order satisfies these facial requirements, we have 

further empowered appellate courts to ‘conduct a 

merits review of the bases for a new trial order’ and 

grant mandamus relief ‘[i]f the record does not support 

the trial court’s rationale for ordering a new trial.’” 
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“Our rules of civil procedure vest trial courts with 

broad authority to order new trials ‘for good cause’ and 

‘when the damages are manifestly too small or too 

large.’ TEX. R. CIV. P. 320.” 

Because the constitution “guarantees that the right 

to trial by jury ‘shall remain inviolate,’. . . trial judges 

cannot enjoy unfettered authority to order new trials.” 

A “trial court does not abuse its discretion in 

ordering a new trial ‘so long as its stated reason for 

granting a new trial (1) is a reason for which a new 

trial is legally appropriate (such as a well-defined legal 

standard or a defect that probably resulted in an 

improper verdict); and (2) is specific enough to 

indicate that the trial court did not simply parrot a pro 

forma template, but rather derived the articulated 

reasons from the particular facts and circumstances of 

the case at hand.’” 

Granting a new trial is an abuse of discretion 

“when (1) ‘the given reason, specific or not, is not one 

for which a new trial is legally valid’; (2) ‘the 

articulated reasons plainly state that the trial court 

merely substituted its own judgment for the jury’s’; or 

(3) ‘the order, though rubber-stamped with a valid 

new-trial rationale, provides little or no insight into the 

judge’s reasoning.’” 

The “trial court ‘need not provide a detailed 

catalog of the evidence’ as long as it provides a ‘cogent 

and reasonably specific explanation’ of its reasoning.” 

Mere recitation of a legal standard does not suffice.  

To “be facially valid, a new-trial order based on a 

factual-sufficiency review ‘must indicate that the trial 

judge considered the specific facts and circumstances 

of the case at hand and explain how the evidence (or 

lack of evidence) undermines the jury’s findings.’” 

An appellate court may “‘conduct a merits-based 

review of new[-]trial orders.’”  

The trial court abuses its discretion to order a new 

trial if the reason given is not supported by the record. 

The merits review of a new-trial order is 

conducted under “the abuse-of-discretion standard that 

is familiar and inherent to mandamus proceedings.” 

“‘If the record does not support the trial court’s 

rationale for ordering a new trial, the appellate court 

may grant mandamus relief.’” 

When “liability turns on a specific event occurring 

on a specific date and the passage of a fixed amount of 

time after that event,” the trial court must provide a 

reasonably specific explanation. 

One basis here for the new trial was the violation 

of a motion in limine. The Court determined “the trial 

court’s order was ‘specific’ and a ‘violation of an order 

in limine can serve as the basis of a new[-]trial 

order. . . .’” But, the record did not establish that the 

carrier violated the ruling on the limine motion. 

Separately, the grant of a new trial because the 

diminished-value damages seemed “arbitrary” failed to 

support the trial court’s reasoning; no evidence was 

discussed. 

The trial court failed to provide a facially 

sufficient explanation to grant a new trial due to the 

jury’s failure to award appellate attorney’s fees. That a 

party “may obtain” attorney’s fees under TEX. INS. 

CODE § 541.152(a)(1) can render such an award 

“mandatory.” But, they still must be proven as 

“reasonable and necessary.” Here, the trial court failed 

to discuss evidence that showed that the attorney’s fees 

were proven. Calling the evidence “overwhelming” is 

insufficient. 

 

U. Motion to Modify Judgment 

 

No cases to report. 

 

V. Remittitur  

 

No cases to report. 

 

W. Collecting Judgments 

 

1. In re Longview Energy Company, 464 S.W.3d 353 

(Tex. 2015) 

 

 Longview sued its stockholders and board 

members for usurping oil and gas prospects it was 

considering in the Eagle Ford Shale seeking 

disgorgement. After a jury verdict, the trial court 

entered an order that included an award of $95M. The 

trial court ordered ongoing discovery of defendant’s 

records of the Eagle Ford Shale prospects. The 

Supreme Court found no abuse of discretion. 

 TEX. R. APP. P. 24.1(e) permits the trial court to 

make orders to protect a judgment creditor. TEX. R. 

CIV. P. 621a “allows discovery only ‘for the purpose of 

obtaining information to aid in the enforcement’ of a 

judgment that has not been superseded, and ‘for the 

purpose of obtaining information relevant to’ Rule 24 

motions. . . . But nothing in Rule 621a purports to limit 

Rule 24.1(e); to the contrary, Rule 621a permits 

discovery relevant to Rule 24 motions.” Thus, ordering 

ongoing discovery of defendant’s Eagle Ford Shale 

information “was not an abuse of discretion.” 

 Plaintiff “was entitled to security to supersede the 

judgment without showing any such threat [of 

defendant’s dissipation of assets]. The trial court was 
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not required to insist on such a showing in providing 

discovery in lieu of security.” 

 

2. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

 The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 

entered a lease with a below-market royalty and an 

above-market bonus payment that was received by 

only the holder of the executive rights. The Supreme 

Court ruled that, while “an executive has broad 

discretion in negotiating the terms of a mineral 

lease, . . . the executive owes the non-executive a duty 

of utmost good faith and fair dealing.” The “executive 

is prohibited from engaging in acts of self-dealing that 

unfairly diminish the value of the non-executive 

interest.” Fact questions precluded summary judgment 

on the breach of the executive’s duty. In addition, a 

constructive trust was not required. 

 “A constructive trust is an equitable, court-created 

remedy designed to prevent unjust enrichment.” “The 

party requesting a constructive trust must establish the 

following: (1) breach of a special trust or fiduciary 

relationship or actual or constructive fraud; (2) unjust 

enrichment of the wrongdoer; and (3) an identifiable 

res that can be traced back to the original property.” 

The court must determine if “a wrongful taking has 

occurred.” 

 “A constructive trust is not merely a vehicle for 

collecting assets as a form of damages. . . . [A] 

constructive trust may not be imposed simply because 

doing so will, from an accounting perspective, make 

[plaintiff] whole or close to whole.” 

 The TUFTA’s “‘is to prevent debtors from 

defrauding creditors by placing assets beyond their 

reach.’” “Under TUFTA, a ‘debtor,’ defined as a ‘person 

who is liable on a claim,’ is prohibited from 

transferring its assets for less than reasonably 

equivalent value if it is insolvent or would become 

insolvent by virtue of the transfer. Under the Act, a 

debtor is insolvent ‘if the sum of the debtor’s debts is 

greater than all of the debtor’s assets at a fair 

valuation.’ If the debtor ‘is generally not paying the 

debtor’s debts as they become due,’ insolvency is 

presumed.” 

 

VIII. APPEALS 

 

A. Restricted Appeal 

 

No cases to report.  

B. Mandamus 

 

1. In re Red Dot Building System, Inc., ___ S.W.3d 

___ (Tex. 2016)(12/2/16) 

 

Plaintiff sued defendant and then defendant later 

sued plaintiff in a different county. Venue was 

appropriate in both. Here, transferring venue was not 

appropriate because venue existed in both counties, 

and the court would not grant mandamus for that, 

either. 

But, the court in the second county “should have 

abated the suit pending in that court, and . . . mandamus 

relief is available to secure this result.” 

 

2. In re Carolyn Frost Keenan, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 In a deed restrictions suit, an issue arose over the 

validity of a vote of amendment. The trial court 

allowed only the homeowner’s attorney to see the 

ballot results. The Supreme Court granted mandamus 

directing the trial court to permit the homeowner to 

have greater access to and use of the ballots.  

 Mandamus “will only issue if the trial court 

clearly abused its discretion and relator has no 

adequate remedy by appeal. The Court may consider 

whether mandamus can spare the litigants and public 

‘the time and money utterly wasted enduring eventual 

reversal of improperly conducted proceedings.’’” The 

trial court here so restricted the ability to use the 

information that mandamus was warranted. 

 

3. In re Oceanografia, S.A., 494 S.W.3d 728 (Tex. 

2016) 

 

 Defendants delayed seeking a rehearing on a 

motion to dismiss based upon forum non conveniens. 

However, the Supreme Court ruled that the delay was 

not unreasonable and did not prejudice plaintiffs. 

“Whether a party’s delay in asserting its rights 

precludes mandamus relief depends on the 

circumstances.” 

 “Oceanografia . . . cannot be faulted for the delay 

in seeking mandamus relief from the denial of its 

motion to dismiss for forum non conveniens when to 

press ahead might have compromised its appeal of the 

denial of its special appearance.” A nine-month delay 

thereafter “was not unreasonable because of 

developing evidence that plaintiffs would have to be 

tried in groups and some of the plaintiffs would not 

even be allowed into the United States.” 
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 Plaintiffs failed to prove any prejudice from the 

delay. Litigation costs could possibly benefit the suit 

when pursued in Mexico, and there was no evidence of 

pre-trial costs. 

 

4. In re National Lloyds Insurance Company, ___ 

S.W.3d ___ (Tex. 2016)(10/28/16) 

  

 During storm damage suit transferred to the MDL, 

the pretrial court granted plaintiffs filed a motion to 

compel “six categories of information” and ordered 

sanctions. The Supreme Court ruled that one category 

was “overbroad.” It then remanded to the pretrial court 

to determine the amount of sanctions attributable to the 

five items that were appropriately compelled. 

““A discovery order that compels production 

beyond the rules of procedure is an abuse of discretion 

for which mandamus is the proper remedy.’” 

 “‘Mandamus is an extraordinary remedy, 

available only when a trial court clearly abuses its 

discretion and when there is no adequate remedy on 

appeal.’” 

 A discovery sanctions “order ‘shall be subject to 

review on appeal from the final judgment.’” 

 

5. In re H.E.B. Grocery Company, L.P., 492 S.W.3d 

300 (Tex. 2016) 

 

 Slip and fall case; plaintiff suffered subsequent 

injury. After defense doctor’s deposition, defendant 

moved for a medical examination, which the trial court 

denied. The Supreme Court granted mandamus. 

 “Mandamus is an extraordinary remedy granted 

only when the relator shows that the trial court abused 

its discretion and that no adequate appellate remedy 

exists. The relator bears the burden of proving these 

two requirements.” 

 A “‘clear failure by the trial court to analyze or 

apply the law correctly will constitute an abuse of 

discretion.’ We will disturb the trial court’s decision 

only if it amounts to a clear and prejudicial error of 

law, or if it fails to correctly analyze or apply the law 

to the facts. The relator must establish that the trial 

court could have reasonably reached only one 

conclusion.” 

Mandamus is appropriate because defendant 

“seeks to allow its expert the same opportunity as 

[plaintiff’s] expert to fully develop and present his 

opinion, ensuring a fair trial.” 

 

 

 

6. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

  

 During a medical malpractice case, doctor 

attempted to obtain peer review committee materials 

based upon an exception to their statutory protection. 

The Supreme Court granted mandamus, ruling that 

“the trial court abused its discretion in ordering the 

documents produced without a proper in camera 

inspection to determine whether the exception in 

section 160.007(d) applies.”   

 “‘Mandamus relief is proper to correct a clear 

abuse of discretion when there is no adequate remedy 

by appeal.’ ‘A trial court clearly abuses its discretion if 

‘it reaches a decision so arbitrary and unreasonable as 

to amount to a clear and prejudicial error of law.’’ 

Furthermore, the trial court abuses its discretion when 

it fails to adequately inspect documents tendered for an 

in camera inspection before compelling production 

‘when such review is critical to the evaluation of a 

privilege claim.’” 

 There is no “‘adequate remedy by appeal when 

the appellate court would not be able to cure the trial 

court’s discovery error.’ If the trial court issues an 

erroneous order requiring the production of privileged 

documents, the party claiming the privilege is left 

without an adequate appellate remedy. If the 

documents at issue are alleged to be privileged, 

‘mandamus is appropriate if we conclude that they are 

privileged and have been improperly ordered 

disclosed.’” 

“‘[G]enerally a writ will not issue against one 

judge for what another did.’” 

“Mandamus relief is appropriate when a trial court 

‘fails to conduct an adequate in camera inspection of 

documents when such review is critical to evaluation 

of a privilege claim.’” 

 

7. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

 

In case involving theft of trade secrets, the trial 

court overruled a request to conduct part of a 

temporary injunction hearing outside the presence of 

the defendant’s corporate representative; it also agreed 

to provide to the defendant an affidavit about the trade 

secrets without an in camera review. The Supreme 

Court ruled that “the trial court abused its discretion in 

both instances” and granted mandamus. 

  



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

273 
 

“Mandamus relief is available when two 

conditions are met. First, the trial court abuses its 

discretion. Second, no adequate appellate remedy 

exists.” 

“To constitute an abuse of discretion, the trial 

court’s decision must be ‘so arbitrary and unreasonable 

as to amount to a clear and prejudicial error of law.’ 

Thus, in an abuse–of–discretion challenge, ‘the 

reviewing court may not substitute its judgment for 

that of the trial court,’ but instead must only consider 

whether the trial court ‘acted without reference to any 

guiding rules and principles.’ A trial court ‘has no 

‘discretion’ in determining what the law is or applying 

the law to the facts,’ even when the law is unsettled. ‘A 

clear failure by the trial court to analyze or apply the 

law correctly,’ therefore, constitutes an abuse of 

discretion.” 

A “reviewing court is generally bound by the 

record before the trial court at the time its decision was 

made. Because portions of the record were not before 

the trial court when its decisions were made, they will 

not be considered by this Court in determining whether 

the trial court abused its discretion.” 

 

8. In re Steven C. Phillips, 496 S.W.3d 769 (Tex. 

2016) 

 

Suit for compensation of a father who was 

wrongly incarcerated. The Supreme Court ruled that 

the Comptroller’s duty to determine the compensation 

owed under the Tim Cole Act is ministerial. “An 

officer’s duty is ministerial when the ‘law clearly 

spells out the duty to be performed by the official with 

sufficient certainty that nothing is left to the exercise of 

discretion.’ A mandamus action is a proper remedy to 

redress a failure to perform such a duty.” Even though 

the law being applied is from Arkansas, an “official 

‘has no discretion or authority to misinterpret the law’ 

or the rules of arithmetic.” The Court granted relief “to 

direct the Comptroller to correct legal errors in his 

determination. . . .” 

“The Comptroller’s authority to determine 

compensation owed . . . remains subject to review.” 

 

9. In re Stacey Bent, 487 S.W.3d 170 (Tex. 2016) 

 

The Supreme Court affirmed mandamus because 

the trial court granted a new trial on three facially 

invalid reasons and one that was not supported by the 

record. 

The merits review of a new-trial order is 

conducted under “the abuse-of-discretion standard that 

is familiar and inherent to mandamus proceedings.” 

“‘If the record does not support the trial court’s 

rationale for ordering a new trial, the appellate court 

may grant mandamus relief.’” 

 

10. In re RSR Corporation, 474 S.W.3d 775 (Tex. 

2015) 

 

Trial court disqualified firm from representing 

party after it had met with and compensated 

opponent’s former finance manager. The Supreme 

Court granted mandamus. 

“‘Disqualification is a severe remedy.’ A party 

whose counsel is improperly disqualified has no 

adequate remedy by appeal. Thus, if the trial court 

abused its discretion by disqualifying Bickel & 

Brewer, we may grant mandamus relief. A trial court 

abuses its discretion if it incorrectly analyzes or applies 

the law. Of course, we may not make factual 

determinations in mandamus proceedings.” 

 

11. In re F.N. Williams, Sr., 470 S.W.3d 819 (Tex. 

2015) 

 

 After the Supreme Court ruled that the city must 

place on the ballot the so-called equal rights ordinance 

in response to a referendum petition, it proposed ballot 

language that asked if citizens want to repeal the 

ordinance. Also, it referred to it as the “equal rights 

ordinance.” The Court conditionally granted 

mandamus, ruling that “Section 5 of the Charter clearly 

requires the vote to be on the ordinance itself rather 

than its repeal.” However, the City Council did not 

abuse its discretion by referring to the ordinance with 

“Equal Rights” in the title. 

 “Mandamus may issue to compel public officials 

to perform ministerial acts, as well as ‘to correct a clear 

abuse of discretion by a public official.’ ‘An act is 

ministerial when the law clearly spells out the duty to 

be performed by the official with sufficient certainty 

that nothing is left to the exercise of discretion.’” 

 In its prior decision, the Court directed the City 

Council to comply with its charter-imposed ministerial 

duties. When a council does not, “mandamus may 

issue.”  

 “The Texas Election Code confers jurisdiction on 

this Court to ‘issue a writ of mandamus to compel the 

performance of any duty imposed by law in connection 

with the holding of an election.’” Presentation first to 

the court of appeals is excused due to the closeness of 

the election date. The Court further grants “relief 

without requesting additional briefs on the merits.” 
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“[W]e have granted relief without requesting additional 

briefing—especially in election cases—when time is 

critical, the issues are clear, and all parties have had a 

chance to respond.” 

 A post-election contest can be filed. But that does 

not confer an adequate remedy on appeal. “We have 

previously . . . [held] that if ‘defective wording can be 

corrected’ prior to the election, then ‘a remedy will be 

provided that is not available through a subsequent 

election contest.’ No adequate remedy by appeal 

exists.” 

 

12. In re Jared Woodfill, 470 S.W.3d 473 (Tex. 2015) 

 

 City passed a so-called equal rights ordinance. 

Opponents filed a referendum petition. Though 

sufficient signatures were certified by the City 

Secretary, the City Council refused to repeal the 

ordinance or put it to a vote. Because the Council’s 

duty was ministerial, the Supreme Court granted 

mandamus: “[a]ny enforcement of the ordinance shall 

be suspended, and the City Council shall reconsider the 

ordinance. If the City Council does not repeal the 

ordinance . . . , then . . . the City Council must order 

that the ordinance be put to popular vote. . . .” 

 “Mandamus may issue to compel public officials 

to perform ministerial acts. ‘An act is ministerial when 

the law clearly spells out the duty to be performed by 

the official with sufficient certainty that nothing is left 

to the exercise of discretion.’ Disputed facts, however, 

prevent the Court from resolving issues in a mandamus 

proceeding.” 

“[M]andamus has long been recognized as an 

appropriate remedy when city officials improperly 

refuse to act on a citizen-initiated petition.” 

 Due to the upcoming election date, relators “do 

not have an adequate remedy by appeal because the 

appellate process will not resolve the case in time for 

the referendum to be placed on the November 2015 

ballot.” 

 A “mandamus proceeding to compel public 

officials to put something on the ballot may start in 

district court. However, mandamus proceedings may 

also originate in the appellate courts . . . [or] in an 

original proceeding in this Court.” 

 

13. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

 “Our jurisdiction derives from the Texas 

Constitution and state statutes. Article V, Section 3(a) 

of the Texas Constitution authorizes this Court to issue 

the writ of mandamus in two instances: ‘as may be 

necessary to enforce its jurisdiction’ and ‘in such cases 

as may be specified’ by the Legislature. With respect 

to the second, the Legislature has not authorized this 

Court to issue the writ of mandamus to the Court of 

Criminal Appeals,” and has prohibited it. 

 “As for mandamus necessary to enforce the 

Court’s jurisdiction, ‘we have repeatedly construed this 

provision as authorizing the Court to issue writs only 

when a lower court’s action threatens to impair our 

appellate jurisdiction or nullify the effect of our 

judgments.’” 

 “The authority to regulate the practice of law in 

Texas belongs exclusively to this Court.” “But ‘the 

Court’s power to regulate the practice of law is an 

administrative one,’ ‘not jurisdictional.’ The Court’s 

‘administrative powers imply no mandamus 

jurisdiction.’” 

 A “request for declaratory relief alone does not 

establish jurisdiction. . . . Because we lack mandamus 

jurisdiction, we also lack jurisdiction to grant 

declaratory relief.” 

 

14. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

 “[A] trial court’s ruling on a motion to compel 

arbitration may be challenged . . . by means of an 

original proceeding seeking mandamus relief.” 

 “[M]andamus is a discretionary remedy that issues 

only to correct a clear abuse of discretion where no 

other adequate remedy by law exists.” 

 

15. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Mandamus “is an extraordinary remedy available 

‘to correct an action of a trial judge who commits an 

abuse of discretion or a violation of a clear duty under 

the law.’” 

 “The Supreme Court of Texas shares mandamus 

jurisdiction with the courts of appeals.” “‘If [a] petition 

is filed in the Supreme Court without first being 

presented to the court of appeals, the petition must 

state the compelling reason why the petition was not 
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first presented to the court of appeals.’” A mistaken 

understanding of the law is not a “compelling reason.” 

And, a “party may not circumvent the court of appeals 

simply by arguing futility.” 

 

16. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

 “‘Mandamus is proper when the trial court 

erroneously orders the disclosure of privileged 

information because the trial court’s error cannot be 

corrected on appeal.’”  

 “‘The scope of discovery and the admission of 

evidence is principally within the discretion of the trial 

court.’ The relator must establish that the trial court 

failed to reach the only reasonable conclusion on such 

matters. A less deferential standard applies to the trial 

court’s determination of the legal principles governing 

the discovery, however.” 

 

17. In re Bridgestone Americas Tire Operations, LLC, 

459 S.W.3d 565 (Tex. 2015) 

 

Tire manufacturer filed a motion to dismiss a 

products liability suit for forum non conveniens, 

arguing that the suit belonged in Mexico rather than 

Texas. The trial court denied the motion to dismiss, 

and manufacturer filed a petition for writ of 

mandamus. 

“[A] trial court’s erroneous denial of a forum-non-

conveniens motion cannot be adequately remedied on 

appeal and therefore warrants mandamus relief.” A 

trial court’s forum non conveniens ruling is reviewed 

on an abuse of discretion standard. 

 

18. In re Michael Allyn Conner, 458 S.W.3d 532 (Tex. 

2015) 

 

 Motor vehicle suit had not yet been tried nine 

years after the crash, and the plaintiff had taken 

virtually no action to develop the case. The Supreme 

Court granted mandamus to compel dismissal. A “trial 

court abuses its discretion by refusing to grant a motion 

to dismiss for want of prosecution in the face of 

unmitigated and unexplained delay.” 

A “‘clear failure by the trial court to analyze or 

apply the law correctly will constitute an abuse of 

discretion, and may result in appellate reversal by 

extraordinary writ.’” 

“Mandamus will issue to correct such an abuse of 

discretion when there is no adequate remedy by appeal. 

A trial court’s erroneous refusal to dismiss a case for 

want of prosecution cannot effectively be challenged 

on appeal. A defendant should not be required to incur 

the delay and expense of appeal to complain of delay 

in the trial court.” 

 

C. Preserving or Waiving Error 

 

1. Ineos USA, LLC v. Elmgren, ___ S.W. ___ (Tex. 

2016)(6/17/16) 

 

 Worker injured by explosion sued plant and 

plant’s employee, who asserted a defense under Ch. 95.  

Footnote 2: All “issues not raised on appeal to this 

Court are waived.” 

 Footnote 4: “At least as to their negligent-activity 

and negligent-undertaking claims, however, the 

[plaintiffs] were not required to file a cross-petition 

because the court of appeals reversed the trial court’s 

summary judgment dismissing those claims and 

remanded them for further proceedings in the trial 

court. In response to [defendant’s] petition for review, 

the [plaintiffs] may raise their evidentiary 

arguments . . . , without filing a cross-petition because 

they do not seek to ‘alter the court of appeals’ 

judgment’ on those claims.” 

 

2. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

“‘Appellate courts must treat the statement of an 

issue ‘as covering every subsidiary question that is 

fairly included.’” 

 

3. C.S.F. v. Texas Department of Family and 

Protective Services, ___ S.W.3d ___ (Tex. 

2016)(4/1/16) 

 

Suit to terminate parental rights. Parent untimely 

filed pleadings pro se in the Supreme Court, including 

an indigence affidavit. 

The Court has held that the “statutory right to 

counsel in parental-rights termination cases included, 

as a matter of due process, the right to effective 

counsel. And we have extended this holding to 

effective assistance of counsel in pursuing an appeal; 

procedural requirements, in some cases, may have to 

yield to constitutional guarantees of due 

process. . . . Not every failure to preserve error or take 
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timely action, however, will rise to level of ineffective 

assistance of counsel.” 

 

4. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

 

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under Chapter 107 of the TEX. CIV. PRAC. 

& REM. CODE, and then sued the Commission for 

damages. At trial, the trial court denied the 

Commission’s request for a jury question on contract 

formation, holding as a matter of law that a contract 

was formed at the meeting. The trial court also denied 

the Commission’s request for an instruction on its 

asserted statutory good-faith defense under TEX. NAT. 

RES. CODE § 89.045. The jury found for lessee on its 

breach of contract claim. The Supreme Court reversed 

and remanded for a new trial, holding that the failure to 

submit a jury question on contract formation and the 

failure to submit a jury question on the good-faith 

defense were both error. 

The Commission did not waive error by failing to 

request a definition of good faith in conjunction with 

their requested jury question. The Commission’s 

requested jury question “generally tracked the pertinent 

statutory language,” and thus complied with the 

requirements of Rule 278. “We are particularly loath to 

find waiver for failing to propose a definition of a 

statutory term when no case law provided explicit 

guidance on what the proper definition of that term 

should be.” 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 

Turning to the failure to submit a question on 

contract formation, there was conflicting evidence as to 

whether the parties intended to be bound by the initial  

 

 

oral agreement, and thus contract formation was “a 

disputed fact issue that should have been presented to 

the jury.” 

 

5. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.]  

In an appeal of a declaratory judgment, the 

challenge to the award of fees was not waived. “‘[W]e 

liberally construe issues presented to obtain a just, fair, 

and equitable adjudication of the rights of the litigants.’ 

[Seller] phrased the request conditionally and 

presented it in a footnote, but he nonetheless made the 

request and preserved the issue.” 

 

6. Dacus v. Parker, 466 S.W.3d 820 (Tex. 2015) 

 

Election contest concerning street drainage 

charges. Footnote 4: “The Contestants did not mention 

the developer-impact fees in the court of appeals. 

Accordingly, we decide this case on the basis of the 

drainage charges without considering whether the 

ballot should have mentioned the developer-impact 

fees.” 

 

7. Ross v. St. Luke’s Episcopal Hospital, 462 S.W.3d 

496 (Tex. 2015) 

 

 Interlocutory appeal from the granting of a motion 

to dismiss based upon the plaintiff’s failure to file an 

expert report under Chapter 74. The Supreme Court 

ruled plaintiff did not waive her contention that the 

case was not a health care liability claim. 

 “A brief in the court of appeals ‘must contain a 

clear and concise argument for the contentions made, 

with appropriate citations to authorities and to the 

record.’ Failure to provide citations or argument and 

analysis as to an appellate issue may waive it.” Here, 

the “court of appeals implicitly determined that 

[plaintiff’s] citations and argument were enough to 

avoid waiver because it addressed the issue.” The rules 

of appellate procedure should be “reasonably, yet 

liberally, so that the right to appeal is not lost by 

imposing requirements not absolutely necessary to 

effect the purpose of a rule.” 

A review of “lower courts’ construction of the 

[Chapter 74] . . . is de novo . . . and our goal is to give 

effect to legislative intent.” 
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8. San Antonio Water System v. Nicholas, 461 

S.W.3d 131 (Tex. 2015) 

 

 Plaintiff alleged she was fired for opposing sexual 

harassment. The Supreme Court ruled that the 

governmental unit did not waive a legal-sufficiency 

challenge. 

The governmental unit failed to present a legal-

sufficiency challenge contending plaintiff had no 

reasonable belief she engaged in protected activity, 

instead only making a factual-sufficiency challenge. 

But, “the point is nonetheless appropriately before this 

Court because it implicates [the governmental unit’s] 

immunity from suit.” “[J]urisdictional arguments 

concerning immunity cannot be waived.” 

 

9. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 

plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-] 

matter jurisdiction, we consider [standing issues] as we 

would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact 

issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been 

more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 

they should have been considered by the court of 

appeals. 

Also, it was unclear whether the pretrial hearing 

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

10. G.T. Leach Builders, LLC v. Sapphire V.P., LP, 

458 S.W.3d 502 (Tex. 2015) 

 

Developer sued insurance brokers, alleging that 

insurance brokers had allowed a builder’s risk policy to 

expire, leaving developer without water damage 

coverage when a hurricane struck, heavily damaging 

developer’s condominium development. Insurance 

brokers designated general contractor, subcontractors, 

and engineers as responsible third parties, alleging that 

construction defects contributed to the water damage 

that resulted in the uncovered losses. Developer 

promptly added the third parties to its petition. 
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 After filing pretrial motions and participating in 

discovery, general contractor moved to compel 

arbitration, relying on an arbitration provision in its 

general contract with developer. Subcontractors, 

engineers, and insurance brokers filed similar motions, 

also asserting the arbitration provision in the general 

contract even though they never signed the general 

contract. Subcontractors also asserted an arbitration 

provision in their respective subcontracts with general 

contractor, even though developer had never signed the 

subcontracts. Developer contended that general 

contractor expressly and impliedly waived its right to 

arbitrate and failed to demand arbitration before the 

deadline imposed by the arbitration agreement. 

Developer contended that the other defendants did not 

have valid arbitration agreements with developer. 

 General contractor argued that the issue of 

whether a contractual deadline in the arbitration 

agreement barred its demand for arbitration was for the 

arbitrators—and not the courts—to decide. Developer 

asserted that general contractor had waived this 

argument by not presenting it in the trial court. 

However, developer had itself first raised the 

contractual-deadline argument in its appellee’s brief 

before the court of appeals. 

 Normally, Texas’s “well-established error 

preservation rules . . . preclude a party from seeking 

appellate review of an issue that the party did not 

properly raise in the trial court.” However, while TEX. 

R. APP. P. 53.2(f) requires that an issue presented in a 

petition for review to the Supreme Court be “preserved 

for appellate review in the trial court and assigned as 

error in the court of appeals,” this rule applies “only 

‘[i]f the matter complained of originated in the trial 

court.” 

 Although general contractor could have made its 

argument in its reply brief or in a motion for rehearing 

in the court of appeals, “our rules do not require 

petitioners to have made in the court of appeals all 

arguments that are responsive to arguments that a 

respondent raised for the first time in that court.” 

Instead, where “the petitioner’s argument or complaint 

first arises ‘from the court of appeals’ judgment,’ it 

‘may be raised either in a motion for rehearing in the 

court of appeals or in a petition for review’” in the 

Supreme Court. 

 

11. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

 Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The court of appeals 

also held that the nonrecourse status of the loan 

prohibited a personal judgment against homeowners. 

The Supreme Court granted bank’s petition for review 

on the issue of the attorney’s fee award. 

 “Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” Bank satisfied this 

rule both by pleading § 37.009 of the UDJA and by 

generally praying for attorney’s fees. 

 However, homeowners argued that bank could not 

recover attorney’s fees because neither party had pled 

“a cognizable claim for declaratory relief.” 

Homeowners argued, as before the trial court, that 

bank’s claim should be re-characterized as something 



Texas Supreme Court Update                                                                                                                                           Chapter 1 

 

279 
 

other than declaratory relief. Homeowners also argued, 

for the first time before the Supreme Court, that its 

own pleadings also did not state a cognizable claim for 

declaratory relief. 

 “Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 

similarly restricted and may not overlook the parties’ 

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.”’ 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 While courts may raise jurisdictional issues sua 

sponte and for the first time on appeal, “the UDJA does 

not confer jurisdiction, but ‘is merely a procedural 

device in deciding cases already within a court’s 

jurisdiction.” “Therefore, an appellate court may not 

re-characterize the parties’ claims as being for 

something other than declaratory relief unless the 

parties preserved the issue for appeal.” 

 Here, because both parties pleaded for 

“declaratory judgment” and because homeowners did 

not argue at trial or even on appeal that their own claim 

was mischaracterized as a declaratory judgment claim, 

“it was error for the court of appeals to address [this 

argument] on appeal.” 

Accordingly, “we must accept [homeowners’] 

claim for what it purports to be—a claim for 

declaratory relief.” Because bank pleaded for 

attorney’s fees for either prosecuting or defending a 

claim for declaratory relief, an award of attorney’s fees 

under UDJA was authorized. 

 

12. Wackenhut Corporation v. Gutierrez, 453 S.W.3d 

917 (Tex. 2015) 

 

Motorist was injured in a collision with a charter 

bus and sued the charter bus company. Before trial, 

motorist filed a motion for spoliation sanctions, 

arguing that bus company had failed to preserve 

footage from one of the video cameras on the bus. 

During trial, the trial court orally ruled that the bus 

company had negligently spoliated evidence and 

submitted a spoliation instruction to the jury. While 

bus company responded to the pretrial motion for 

sanctions, bus company did not object to the spoliation 

instruction at the charge conference, objecting to the 

instruction only after the charge was read to the jury. 

The rules governing jury charges require that 

objections “’shall in every instance be presented to the 

court . . . before the charge is read to the jury,’” that 

“‘[a]ll objections not so presented shall be considered 

as waived,’” and that “the objecting party ‘must point 

out distinctly the objectionable matter and the grounds 

of the objection.’” However, “’[t]here should be but 

one test for determining if a party has preserved error 

in the jury charge, and that is whether the party made 

the trial court aware of the complaint, timely and 

plainly, and obtained a ruling.’” “’The more specific 

requirements of the rules should be applied . . . to serve 

rather than defeat this principle.’” 

Here, the bus company filed a response opposing 

motorist’s pre-trial motion for spoliation sanctions in 

which it set forth its arguments against the inclusion of 

the spoliation instruction, but the trial court ruled that a 

spoliation instruction would be submitted. Thus, the 

record showed that “the trial court was aware of, and 

rejected” bus company’s objections to the spoliation 

instruction prior to the reading of the charge, and that 

bus company had therefore preserved error. 

 

13. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company for, 

among other things, failure to pay certain royalties. 

Owner, which won a split decision at trial, submitted a 

judgment “approved as to form.” The Supreme Court 

ruled owner did not waive his appellate point. 

When an “argument asserted on appeal is not 

inconsistent with the judgment, the argument is not 

waived. . . . Here, [owner] specifically reserved the 

right to challenge prior orders of the court, and by 

moving for judgment on the claims that [owner] won, 

[owner] did not waive his right to appeal on claims that 

he lost.” 

 

D. Perfecting and Time for Filing an Appeal; Costs 

on Appeal 

 

1. In re Norma Heredia, ___ S.W.3d ___ (Tex. 

2016)(9/30/16) 

 

 Indigent litigant filed a pauper’s affidavit for an 

appeal. Because she did not receive notice, the court 

reported did not timely challenge it. The Supreme 

Court ruled that TEX. R. APP. P. 20.1 “does not allow 

for an untimely challenge, even if the court reporter did 

not receive notice of the indigence claim.” 

 TEX. R. APP. P. 20.1 is “‘mandatory to protect the 

indigent appellant and uphold the principle that 
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‘[c]ourts should be open to all, including those who 

cannot afford the costs of admission.’’” 

 A “person seeking to challenge an indigency 

affidavit must file a contest ‘within 10 days after 

the . . . affidavit. . . .’ If no one timely contests the 

affidavit, . . . ‘the party will be allowed to proceed 

without advance payment of costs.’ In other words, an 

affidavit of indigence filed in a trial court is operative 

unless challenged within ten days of its filing.” 

 The clerk failed to comply with the rule requiring 

a copy to be sent to the court reporter. And the “rules 

do allow for suspension of a rule’s operation when 

good cause exists.” But this does not constitute “good 

cause” under TEX. R. APP. P. 20.1. Thus, the appellant 

“must be allowed to proceed on appeal without 

advance payment of costs.” 

 

2. Brown v. Jones, 494 S.W.3d 727 (Tex. 2016) 

 

 Prisoner appealed dismissal of suit to the court of 

appeals, which itself dismissed his case. Prisoner had 

“failed to file an affidavit or declaration ‘relating to 

previous filings’ as required by Texas Civil Practice 

and Remedies Code chapter 14.” That chapter requires 

an “‘inmate who files an affidavit or unsworn 

declaration of inability to pay costs’ to file both a 

declaration of previous filings and a certified copy of 

the inmate’s trust account statement reflecting activity 

in at least the prior six months.” The Supreme Court 

reversed. The “court of appeals must give an inmate an 

opportunity to cure a section 14.004 filing defect in an 

appellate proceeding, through an amended filing, 

before the court can dismiss the appeal.” 

 

3. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 “In a civil case, judicial economy generally 

requires that a trial court have an opportunity to correct 

an error before an appeal proceeds.” 

 

4. Cardwell v. Whataburger Restaurants, LLC, 484 

S.W.3d 426 (Tex. 2016) 

 

Trial court denied non-subscribing employer’s 

motion to compel employee to arbitration, and 

employer appealed. The court of appeals overruled 

only the issues the trial court based its ruling upon, 

without reaching other issues briefed by the parties. 

The Supreme Court remanded, holding that worker 

“could argue these grounds on Whataburger’s appeal  

 

without perfecting her own appeal. . . . The court of 

appeals ‘must hand down a written opinion 

that . . . addresses every issue raised and necessary to 

final disposition of the appeal.’” 

 

5. In the Interest of J.Z.P. and J.Z.P., Minor 

Children, 484 S.W.3d 924 (Tex. 2016) 

 

 In family law case, father moved to modify child 

support and mother’s right to choose address. He used 

alternative service of process, posting citation on the 

door, and then obtained a ruling without mother’s 

appearance. When she found out 57 days later, she 

filed a “Motion to Reopen and to Vacate.” The court of 

appeals dismissed for want of jurisdiction. The 

Supreme Court ruled that, despite the title, the motion 

should have been treated as a motion to extend time: 

“Justice plainly required the trial court and court of 

appeals to treat [mother’s] motion as extending post-

judgment deadlines.” Mother “was entitled to an 

extension of the time for appeal.” 

 TEX. R. CIV. P. 71 states: “When a party has 

mistakenly designated any plea or pleading, the court, 

if justice so requires, shall treat the plea or pleading as 

if it had been properly designated.” “We have stressed 

that ‘courts should acknowledge the substance of the 

relief sought despite the formal styling of the 

pleading.’ . . . ‘We look to the substance of a plea for 

relief to determine the nature of the pleading, not 

merely at the form of title given to it.’” 

 Here, mother’s motion “plainly requested relief 

from the trial court’s order on the grounds that she had 

not been served with citation and had not learned of the 

trial court’s order until a few days before her motion 

was filed.” 

Footnote 2: [M]other’s “notice of appeal implied a 

motion for an extension of time. [Father] has not 

challenged that the notice of appeal was timely.” 

 

6. Ventling v. Johnson, 466 S.W.3d 143 (Tex. 2015) 

 

 Appeal concerning prejudgment and postjudgment 

interest upon an award of contractual alimony. 

 Footnote 12: “‘Finality for the purpose of appeal 

bears the closest resemblance to finality for the 

purpose of accruing postjudgment interest.’ (‘When the 

trial court signs an amended order, the original order 

becomes ‘a nullity.’ As the original judgment ceases to 

have legal effect, only the amended judgment can 

support an appeal.’)” 
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E. Appellate Jurisdiction and Review 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 “When determining whether legally sufficient 

evidence supports a jury finding, we must consider 

evidence favorable to the finding if a reasonable 

factfinder could and disregard evidence contrary to the 

finding unless a reasonable factfinder could not. The 

evidence is legally sufficient if it there is more than a 

scintilla of evidence on which a reasonable juror could 

find the fact to be true.” 

 

2. Laverie v. Wetherbe, ___ S.W.3d ___ (Tex. 

2016)(12/9/16) 

 

 “We review de novo a trial court’s denial of a 

traditional motion for summary judgment.” 

 

3. City of Dallas v. Sanchez, 494 S.W.3d 722 (Tex. 

2016) 

 

 “We have jurisdiction over the City’s petition for 

review [the denial of a motion to dismiss this suit 

under the Texas Tort Claims Act] because the court of 

appeals’ decision is inconsistent with our decisions.” 

 

4. Crosstex North Texas Pipeline, L.P. v. Gardiner, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

The Supreme Court “has no jurisdiction to review 

the evidence for factual sufficiency” but “can review 

whether the court of appeals properly conducted that 

analysis.” Where a court of appeals “reverses for 

factual insufficiency, it must detail the relevant 

evidence and clearly state why the evidence is factually 

sufficient.” Here, while “the court of appeals’ opinion 

may not be a model of clarity,” it “adequately 

describes its reasoning” and the Supreme Court has 

“no jurisdiction to evaluate that reasoning.” 

 

5. McIntyre v. El Paso Independent School District, 

___ S.W.3d ___ (Tex. 2016)(6/24/16) 

 

 Home-schooling family sued school district and 

its employee for filing unfound criminal charges of 

truancy. After the school district filed an interlocutory 

appeal, the Supreme Court ruled that they did not fail 

to exhaust administrative remedies by appealing to the 

Texas Commissioner of Education because the claims 

were based upon the constitution; it also ruled that the 

employee had qualified immunity. 

 “The court of appeals’ decision in an interlocutory 

appeal is generally final. There are exceptions, 

however, such as when ‘one of the courts of appeals 

holds differently from a prior decision of another court 

of appeals or of the supreme court.’ Courts hold 

differently from each other ‘when there is 

inconsistency in their respective decisions that should 

be clarified to remove unnecessary uncertainty in the 

law and unfairness to litigants.’” “This is such a case.” 

 “Where the Legislature grants the Commissioner 

authority to resolve a dispute, parties to such disputes 

must seek relief from the Commissioner through an 

administrative appeal before resorting to the courts. 

[But] exhaustion is only required for ‘complaints that 

the Legislature has authorized the Commissioner to 

resolve. . . .’” 

 

6. Centerpoint Builders GP LLC v. Trussway, Ltd., 

496 S.W.3d 33 (Tex. 2016) 

 

 General contractor was sued after worker was 

injured when a truss broke. General contractor sought 

indemnity from maker under Ch. 82, claiming it was a 

seller. The Supreme Court ruled that, applying “chapter 

82’s definition of ‘seller,’ . . . the general contractor is 

not a seller” because it was not “‘engaged in the 

business of’ commercially distributing or placing 

trusses in the stream of commerce.” 

“The trial court certified its order for interlocutory 

appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(d) 

(allowing a trial court to permit an interlocutory appeal 

of an otherwise unappealable order if certain 

conditions are met).” 

 Footnote 2: “We have jurisdiction over 

interlocutory appeals in which the court of appeals 

‘holds differently from a prior decision of’ this Court, 

meaning ‘there is inconsistency in the[] respective 

decisions that should be clarified to remove 

unnecessary uncertainty in the law and unfairness to 

litigants.’” 

 

7. Sampson v. The University of Texas at Austin, 500 

S.W.3d 380 (Tex. 2016) 

  

“Whether a court has subject matter jurisdiction is 

a question of law. . . . ‘Whether a pleader has alleged 

facts that affirmatively demonstrate a trial court’s 

subject matter jurisdiction is a question of law 

reviewed de novo.’” 

 “Whether a claim is based on a premises defect is 

a legal question.” 
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8. TIC Energy and Chemical, Inc. v. Martin, 498 

S.W.3d 68 (Tex. 2016) 

 

 The trial court denied the subcontractor’s motion 

for summary judgment that it was covered by general 

contractor’s worker’s compensation policy, but 

authorized an interlocutory appeal. Footnote 12: “TEX. 

CIV. PRAC. & REM. CODE § 51.014(f); TEX. R. APP. P. 

28.3.” 

 The Supreme Court has jurisdiction in 

interlocutory appeals “only if the lower court’s opinion 

“holds differently” from a decision of another court of 

appeals or this Court. Decisions conflict when there is 

an ‘inconsistency . . . that should be clarified to remove 

unnecessary uncertainty in the law and unfairness to 

litigants.’” 

“The proper construction of a statute presents a 

question of law that we review de novo.” 

 

9. Doctor’s Hospital at Renaissance, Ltd. v. Andrade, 

493 S.W.3d 545 (Tex. 2016) 

 

 TEX. CIV. PRAC. & REM. CODE § 51.014(d) 

provides: “On a party’s motion or on its own initiative, 

a trial court in a civil action may, by written order, 

permit an appeal from an order that is not otherwise 

appealable if: (1) the order to be appealed involves a 

controlling question of law as to which there is a 

substantial ground for difference of opinion; and (2) an 

immediate appeal from the order may materially 

advance the ultimate termination of the litigation.” 

 

10. In re Christus Santa Rosa Health System, 492 

S.W.3d 276 (Tex. 2016) 

 

 “‘Statutory construction is a question of law we 

review de novo.’ When construing a statute, we look to 

the plain language to determine the intent of the 

Legislature. If the statute is unambiguous, we apply the 

words according to their common meaning, but we 

may consider the objective of the law and the 

consequences of a particular construction.” 

 

11. Hebner v. Reddy, 498 S.W.3d 37 (Tex. 2016) 

 

“Whether an expert report [in a malpractice case] 

served concurrently with a pre-suit notice letter is 

timely under section 74.351(a) is a matter of statutory 

construction, a legal question we review de novo.” 

 

 

 

12. In re M-I L.L.C., ___ S.W.3d ___ (Tex. 

2016)(5/20/16) 

  

A “reviewing court is generally bound by the 

record before the trial court at the time its decision was 

made. Because portions of the record were not before 

the trial court when its decisions were made, they will 

not be considered by this Court in determining whether 

the trial court abused its discretion.” 

 

13. Christus Health Gulf Coast v. Carswell, ___ 

S.W.3d ___ (Tex. 2016)(5/20/16) 

 

Medical malpractice case. The Supreme Court 

found that a claim for improper handling of a corpse 

was a HCLC, and that it was barred by limitations. The 

Court also affirmed the reversal of discovery sanctions 

imposed upon the hospital. 

“Whether a claim is an HCLC under the Act is a 

question of law that we review de novo.” 

“‘Generally, if an appellate court holds there is 

legally insufficient evidence to support a judgment 

after a trial on the merits, the proper disposition is to 

reverse and render judgment.” 

 

14. In re Steven C. Phillips, 496 S.W.3d 769 (Tex. 

2016) 

 

 Suit for compensation of a father who was 

wrongly incarcerated. 

The “Comptroller’s authority to determine 

compensation owed [under the Tim Cole Act] . . . is 

exclusive, ministerial, and subject to review.” Footnote 

14: “We have jurisdiction over the petition.” 

 

15. Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016) 

 

Review of an award of attorney’s fees under Ch. 

27.  

An award of attorney’s fees in a declaratory 

judgment “is permissive and subject to four express 

limitations—that it be ‘reasonable and necessary’ and 

also ‘equitable and just.’” This requires “a multi-

faceted appellate review because the limitations 

involved both evidentiary and discretionary matters.” 

“‘Appellate courts must treat the statement of an 

issue ‘as covering every subsidiary question that is 

fairly included.’” 
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16. In the Interest of P.M., a Child, ___ S.W.3d ___ 

(Tex. 2016)(4/1/16) 

 

In a suit to terminate the parent-child relationship, 

the trial court granted an appointed attorney’s motion 

to withdraw during an appeal after a second trial. The 

Supreme Court ruled that there was no abuse of 

discretion in granting that motion, and that mother was 

entitled to appointed counsel on appeal. 

Footnote 14: Considering Anders v. California, 

the Court noted that, “in criminal appeals, the 

reviewing court must conduct an independent 

evaluation of the record to determine whether counsel 

is correct in determining that the appeal is frivolous. 

Petitions for review ordinarily come to this Court 

without the underlying record, but often with an 

appendix incorporating numerous exhibits from the 

record. Counsel should provide record citations, and, in 

a proper case, may choose to ask that the record be 

forwarded from the court of appeals.” 

 

17. McLean v. Livingston, 486 S.W.3d 561 (Tex. 

2016) 

 

Appeal of an inmate’s case.  

An “appeal may not be dismissed for a formal 

procedural defect or irregularity in appellate procedure 

unless the party is provided a reasonable opportunity to 

correct the defect.” The appellate rules “disfavor[] 

disposing of appeals based upon harmless procedural 

defects.” 

 

18. Cardwell v. Whataburger Restaurants, LLC, 484 

S.W.3d 426 (Tex. 2016) 

  

Trial court denied non-subscribing employer’s 

motion to compel employee to arbitration, and 

employer appealed. The court of appeals overruled 

only the issues the trial court based its ruling upon, 

without reaching other issues briefed by the parties. 

The Supreme Court remanded, holding that worker 

“could argue these grounds on Whataburger’s appeal 

without perfecting her own appeal. . . . The court of 

appeals ‘must hand down a written opinion 

that . . . addresses every issue raised and necessary to 

final disposition of the appeal.’” 

 

19. The Staley Family Partnership, Ltd. v. Stiles, 483 

S.W.3d 545 (Tex. 2016) 

 

 Easement case involving landlocked property. 

“Whether a property owner is entitled to an easement 

by necessity is a question of law, although underlying 

factual issues may need to be resolved in order to reach 

the legal question. . . . We review a trial court’s 

conclusions of law de novo.” 

 

20. Matthews v. Kountze Independent School District, 

484 S.W.3d 416 (Tex. 2016)  

 

Cheerleaders sued district after it prohibited 

“banners containing religious signs or messages at 

school-sponsored events.” The district appealed a 

denial of its plea to the jurisdiction and also asserted 

mootness due to a new policy.  

“Interlocutory appeals . . . are generally final in 

the courts of appeals. Exceptions to this general rule 

exist . . . when the court of appeals holds differently 

from a prior decision of another court of appeals. 

Decisions that hold differently are defined to include 

those that have an ‘inconsistency in their respective 

decisions that should be clarified to remove 

unnecessary uncertainty in the law and unfairness to 

litigants.’” Here, there is “such an inconsistency” 

among the courts of appeals because some require the 

defendant to “admit that their prior policies were 

unconstitutional in order to moot a case. . . .” 

The “mootness doctrine is reviewed de novo on 

appeal.” 

 

21. Blair v. Atlantic Industrial, Inc., 482 S.W.3d 57 

(Tex. 2016) 

  

In this motor vehicle collision suit, the defendants 

appealed after the trial court disregarded part of the 

verdict. The court of appeals issued an opinion that 

conflicted with its judgment. The Supreme Court 

“agree[d] that the opinion and judgment are 

inconsistent.” Therefore, the Court “remand[ed] the 

case to the court of appeals for it to render judgment 

consistent with its opinion.” 

 

22. Sloan v. Law Office of Oscar C. Gonzalez, Inc., 

479 S.W.3d 833 (Tex. 2016) 

 

In suit against attorneys, the court of appeals did 

not “address the effects of the [jury’s] joint-enterprise 

and joint-venture findings in its opinion.” The Supreme 

Court “conclude[d] that the court of appeals erred by 

failing to address these issues, which are necessary to 

the disposition of the appeal because they determine 

the amount of damages that the court of appeals’ 

judgment may assign to each respondent.” 

“Under rule 47.1, a court of appeals is obligated to 
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hand down a written opinion that ‘addresses every 

issue raised and necessary to final disposition of the 

appeal.’ [This] . . . ‘provision is mandatory, and the 

courts of appeals are not at liberty to disregard it.’” 

“Under rule 47.1, a court of appeals must address the 

parties’ alternative theories of recovery if they are 

necessary to the disposition of the appeal.” 

 

23. Texas Department of Public Safety v. Bonilla, 481 

S.W.3d 640 (Tex. 2015) 

 

The Supreme Court had jurisdiction to consider an 

interlocutory appeal concerning official immunity “due 

to a conflict between the court of appeals’ opinion and 

our precedent establishing the good-faith standard 

applicable to DPS’s official-immunity defense.” 

 

24. BNSF Railway v. Phillips, 485 S.W.3d 908 (Tex. 

2015) 

 

Longtime railroad worker sued under the FELA for 

injuries caused by repetitive vibrations. The Supreme 

Court ruled that “no evidence” showed that suit as 

timely filed; thus, the claim was barred by limitations.  

 “No evidence exists when: ‘(a) [there is] a 

complete absence of evidence of a vital fact; (b) the 

court is barred by rules of law or of evidence from 

giving weight to the only evidence offered to prove a 

vital fact; (c) the evidence offered to prove a vital fact 

is no more than a mere scintilla; [or] (d) the evidence 

establishes conclusively the opposite of the vital fact.’” 

When “any evidence supports a judgment, we are 

‘limited to reviewing only the evidence tending to 

support the jury’s verdict and must disregard all 

evidence to the contrary.’ We view the evidence and 

possible inferences in the light most favorable to the 

verdict. Reviewing courts, however, may not ignore 

contrary evidence that is conclusive.” 

“[C]ircumstantially equal evidence possesses no 

probative value and is not evidence.”  

 

25. Kingsaire, Inc. v. Melendez, 477 S.W.3d 309 (Tex. 

2015) 

 

The jury found for worker on his workers’ 

compensation retaliation claim, and awarded damages. 

Employer appealed challenging the sufficiency of the 

evidence. While the court in a legal sufficiency review 

considers “evidence and reasonable inferences tending 

to support the finding,” ‘“a jury may not reasonably 

infer an ultimate fact from meager circumstantial 

evidence which could give rise to any number of 

inferences, none more probable than the other.’” 

 

26. Bank of America, N.A. v. Eisenhauer, 474 S.W.3d 

264 (Tex. 2015) 

  

Husband and wife had a CD at bank, with a right 

of survivorship and with a “payable-on-death” 

provision so that it would not pass through the 

survivor’s estate. After husband died, bank wrongly 

transferred the money to the “payable-on-death” 

beneficiary before wife died less than a year later. The 

trial court granted a J.N.O.V. for the estate, but the 

Supreme Court reinstated the jury’s finding that wife’s 

estate “suffered no damages.” 

“We review a J.N.O.V. under the no-evidence 

standard. We will uphold the jury’s verdict if more 

than a scintilla of competent evidence supports it. 

Here, evidence supports the jury’s finding. . . .” 

 

27. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. See below for original opinion.  

 

28. In re F.N. Williams, Sr., 470 S.W.3d 819 (Tex. 

2015) 

 

 “The Texas Election Code confers jurisdiction on 

this Court to ‘issue a writ of mandamus to compel the 

performance of any duty imposed by law in connection 

with the holding of an election.’” Presentation first to 

the court of appeals is excused due to the closeness of 

the election date. The Court further grants “relief 

without requesting additional briefs on the merits.” 

“[W]e have granted relief without requesting additional 

briefing—especially in election cases—when time is 

critical, the issues are clear, and all parties have had a 

chance to respond.” 

 

29. In re Jared Woodfill, 470 S.W.3d 473 (Tex. 2015) 

 

A “mandamus proceeding to compel public 

officials to put something on the ballot may start in 

district court. However, mandamus proceedings may 

also originate in the appellate courts . . . [or] in an 

original proceeding in this Court.” 
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30. In re David Dow, 481 S.W.3d 215 (Tex. 2015) 

 

 The Court of Criminal Appeals found attorney in 

contempt due to his failure to timely file a motion for 

stay of execution, and suspended for a year attorney’s 

right to practice before it. He sought a mandamus and 

declaratory relief. The Texas Supreme Court 

“dismiss[ed] Dow’s petition for want of jurisdiction. 

Without jurisdiction, we may not address the merits of 

the case. . . .” 

 “Our jurisdiction derives from the Texas 

Constitution and state statutes. Article V, Section 3(a) 

of the Texas Constitution authorizes this Court to issue 

the writ of mandamus in two instances: ‘as may be 

necessary to enforce its jurisdiction’ and ‘in such cases 

as may be specified’ by the Legislature. With respect 

to the second, the Legislature has not authorized this 

Court to issue the writ of mandamus to the Court of 

Criminal Appeals,” and has prohibited it. 

 “As for mandamus necessary to enforce the 

Court’s jurisdiction, ‘we have repeatedly construed this 

provision as authorizing the Court to issue writs only 

when a lower court’s action threatens to impair our 

appellate jurisdiction or nullify the effect of our 

judgments.’” 

 Footnote 50: “‘The inherent powers of a court are 

those which it may call upon to aid in the exercise of 

its jurisdiction, in the administration of justice, and in 

the preservation of its independence and integrity.’” 

 “The authority to regulate the practice of law in 

Texas belongs exclusively to this Court.” “But ‘the 

Court’s power to regulate the practice of law is an 

administrative one,’ ‘not jurisdictional.’ The Court’s 

‘administrative powers imply no mandamus 

jurisdiction.’” 

 Here, the “Court of Criminal Appeals has not 

undertaken to determine what lawyers may practice 

before it. Rather, it has imposed a sanction for the 

violation of a rule that provides for such a sanction. 

This in no way threatens our authority to regulate the 

Texas bar.” 

 A “request for declaratory relief alone does not 

establish jurisdiction. . . . Because we lack mandamus 

jurisdiction, we also lack jurisdiction to grant 

declaratory relief.” 

 

31. McGinnes Industrial Maintenance Corporation v. 

The Phoenix Insurance Company, 477 S.W.3d 786 

(Tex. 2015) 

  

 In this certified question, the Fifth Circuit asked 

if, under Texas law, an EPA superfund cleanup 

proceeding is a “suit” triggering a duty to defend by an 

insurer under a CGL policy. The Supreme Court ruled 

that it is. 

Footnote 24: The Texas Constitution provides the 

Court with “‘jurisdiction to answer questions of state 

law certified from a federal appellate court.’” 

 

32. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

 A “trial court’s ruling on a motion to compel 

arbitration may be challenged by interlocutory 

appeal. . . . [A] trial court’s ruling on such a motion 

may be challenged by means of an original proceeding 

seeking mandamus relief. The ultimate issue of 

whether an arbitration agreement is against public 

policy or unconscionable is a question of law . . . [and 

when] there are no factual disputes, the standard of 

review on appeal is de novo.” 

 In “the interest of judicial economy we also 

consider [appellant’s] other potentially dispositive 

issues instead of remanding them. . . .” 

 

33. Beeman v. Livingston, 468 S.W.3d 534 (Tex. 2015) 

 

Footnote 4: An interlocutory appeal of a 

temporary injunction was rendered moot when the trial 

court ruled on plaintiffs’ motion for a permanent 

injunction. 

 

34. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 

 

 “We review a grant of summary judgment de 

novo. . . . ‘When reviewing a summary judgment, we 

take as true all evidence favorable to the nonmovant, 

and we indulge every reasonable inference and resolve 

any doubts in the nonmovant’s favor.’” 

 

35. Greater Houston Partnership v. Paxton, 468 

S.W.3d 51 (Tex. 2015) 

  

 The Court reviews matters “of statutory 

construction . . . de novo.” The TPIA was modeled after 

the federal act, and thus federal decisions can be used 

to construe it. 

 

36. Patel v. Texas Department of Licensing and 

Regulation, 469 S.W.3d 69 (Tex. 2015) 

 

The Supreme Court ruled that requiring 750 

hours’ training for commercial eyebrow threaders was 
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unconstitutional. 

The “standard of review for as-applied substantive 

due course challenges to economic regulation statutes 

includes . . . : whether the statute’s effect as a whole is 

so unreasonably burdensome that it becomes 

oppressive in relation to the underlying governmental 

interest.” 

 

37. Suarez v. City of Texas City, 465 S.W.3d 623 (Tex. 

2015) 

 

 Appeal from a plea to the jurisdiction in a Tort 

Claims Act case. The Supreme Court ruled that it had 

jurisdiction, and that immunity was not wiaved. 

In this interlocutory appeal, “because [a] dissent 

addressed the merits of the panel’s decision and 

expressly disagreed with a question of law material to 

the decision, we have jurisdiction over this 

interlocutory appeal.” 

 “Whether subject-matter jurisdiction exists is a 

question of law that can be challenged . . . by a plea to 

the jurisdiction. We review de novo the disposition of 

Texas City’s jurisdictional plea. Because we address a 

plea to the jurisdiction in which disputed evidence 

implicates both the court’s subject-matter jurisdiction 

and the merits of the case, we consider relevant 

evidence submitted by the parties to determine if a fact 

issue exists. We take as true all evidence favorable to 

the nonmovant, indulge every reasonable inference, 

and resolve any doubts in the nonmovant’s favor. If the 

evidence creates a fact question regarding jurisdiction, 

the plea must be denied pending resolution of the fact 

issue by the fact finder. If the evidence fails to raise a 

question of fact, however, the plea to the jurisdiction 

must be granted as a matter of law.” 

 

38. State of Texas v. Naylor, 466 S.W.3d 783 (Tex. 

2015) 

 

 Lesbian couple married in Massachusetts obtained 

by agreement a divorce in Texas. The day after the 

final judgment, the state attempted to intervene and 

appeal. The Supreme Court ruled that the state lacked 

standing and was not entitled to mandamus. 

  “Standing is a component of subject-matter 

jurisdiction, . . . and appellate standing is typically 

afforded ‘only to parties of record. . . .’” An appeal by 

“an improper party must be dismissed.” “We always 

have jurisdiction to resolve questions of standing and 

jurisdiction, and we do so via de novo review.” 

 A “third party may file an appeal where the 

prospective appellant is ‘deemed to be a party’ under 

the doctrine of virtual representation. . . . [T]he 

prospective appellant must establish: ‘(1) it is bound by 

the judgment; (2) its privity of estate, title, or interest 

appears from the record; and (3) there is an identity of 

interest between the appellant and a party to the 

judgment.’” Here, the state cannot satisfy this test. 

The “‘right of intervention is ultimately rooted in 

equity.’” “Texas courts allow post-judgment 

intervention only upon careful consideration of any 

prejudice the prospective intervenor might suffer if 

intervention is denied, any prejudice the existing 

parties will suffer as a consequence of untimely 

intervention, and any other circumstance that may 

‘militat[e] either for or against [the] determination.’” 

 But, first, the intervenor must have standing. 

“Indeed, ‘[s]tanding is a prerequisite to subject-matter 

jurisdiction, and subject-matter jurisdiction is essential 

to a court’s power to decide a case.’” 

 The bounds of jurisdiction “are determined by our 

constitution and the Legislature,” and courts cannot 

expand them. 

“The Supreme Court of Texas shares mandamus 

jurisdiction with the courts of appeals.” 

 The “same constitutional principles that reserve 

each state’s right to govern marriage also constrain the 

judiciary by limiting our reach to the adjudication of 

live controversies brought by parties with standing to 

appear before the courts.” 

 

39. SeaBright Insurance Company v. Lopez, 465 

S.W.3d 637 (Tex. 2015) 

 

The Supreme Court affirmed a summary judgment 

in a worker’s compensation case: “the employee was 

acting in the course and scope of his employment at the 

time of his death. . . .” 

 “We review a grant of summary judgment de 

novo. A party moving for traditional summary 

judgment has the burden to prove that there is no 

genuine issue of material fact and that it is entitled to 

judgment as a matter of law. We review summary 

judgment evidence ‘in the light most favorable to the 

party against whom the summary judgment was 

rendered, crediting evidence favorable to that party if 

reasonable jurors could, and disregarding contrary 

evidence unless reasonable jurors could not.’ When 

both sides move for summary judgment and the trial 

court grants one motion and denies the other, we 

review the summary judgment evidence presented by 

both sides, determine all questions presented, and 

render the judgment the trial court should have 

rendered.” 
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 “‘A trial court has no discretion in deciding the 

law or its proper application.’” 

 

40. Zorrilla v. Aypco Construction II, LLC, 469 

S.W.3d 143 (Tex. 2015) 

 

 In a dispute over payment for real estate 

construction services, plaintiff alleged in part that 

defendant committed fraud.  

Here, the jury could have found an oral contract 

existed. “‘The sufficiency of the evidence must be 

measured by the jury charge when . . . there has been 

no objection to it.’” 

“The scope of a procedural rule is a question of 

law, which we review de novo by applying the same 

canons of construction applicable to statutes.” 

 

41. Valdez v. Hollenbeck, 465 S.W.3d 217 (Tex. 2015) 

 

 “[T]he applicable statute of limitations presents a 

matter of statutory construction, which we review de 

novo.” 

 

42. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 

296 (Tex. 2015) 

 

“Absent ambiguity, contracts are construed as a 

matter of law.” 

 

43. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.]  

“A declaratory judgment granted on a traditional 

motion for summary judgment is reviewed de novo. 

Under the traditional standard for summary judgment, 

the movant has the burden to show that no genuine 

issue of material fact exists and that judgment should 

be granted as a matter of law. ‘When reviewing a 

summary judgment, we take as true all evidence 

favorable to the nonmovant, and we indulge every 

reasonable inference and resolve any doubts in the 

nonmovant’s favor.’” 

“The construction of an unambiguous contract is a 

question of law, . . . reviewed de novo. . . . Whether a 

contract is ambiguous is itself a legal question for the 

court.” 

 

 

 

44. Austin v. Kroger Texas, L.P., 465 S.W.3d 193 

(Tex. 2015) 

 

 Footnote 1: “‘The Supreme Court [has] 

jurisdiction to answer questions of state law certified 

from a federal appellate court.’” 

 

45. In re Memorial Hermann Hospital System, 464 

S.W.3d 686 (Tex. 2015) 

  

 Discovery dispute related to the medical peer 

review committee privilege in suit by doctor against 

hospital for, among other things, anticompetitive 

behavior. The Supreme Court ruled that the privilege 

applied to some, but not all, of the disputed documents. 

 “A reviewing court may not substitute its 

judgment for that of the trial court regarding ‘the 

resolution of fact issues or matters committed to the 

trial court’s discretion.’ ‘The scope of discovery and 

the admission of evidence is principally within the 

discretion of the trial court.’ The relator must establish 

that the trial court failed to reach the only reasonable 

conclusion on such matters. A less deferential standard 

applies to the trial court’s determination of the legal 

principles governing the discovery, however.” 

Footnote 17: “‘When a trial court’s interpretation of 

discovery law is at issue, we treat the trial court’s order 

as a legal conclusion. We review the legal conclusion 

with limited deference to the trial court.’” 

 

46. Shell Oil Company v. Writt, 464 S.W.3d 650 (Tex. 

2015) 

  

“We review the trial court’s grant of summary 

judgment de novo. The evidence is viewed in the light 

most favorable to the nonmovant. In reviewing the 

record, we indulge every reasonable inference in favor 

of the nonmovant, and resolve any doubts in favor of 

the nonmovant.” 

 

47. Life Partners, Inc. v. Arnold, 464 S.W.3d 660 

(Tex. 2015) 

 

 Defendant purchased and then sold interests in the 

life insurance policies of others. The Supreme Court 

ruled that these interests qualified as securities. Though 

a prior court of appeals had held otherwise, the Court 

declined to order relief prospectively, only. 
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“As a rule, court decisions apply retroactively, and 

the Chevron test provides only an exception to that 

rule.” Chevron established “a three-part analysis for 

deciding whether to give a holding only prospective 

relief.” First, the decision “must establish a new 

principle.” Second, the merits must be weighed to 

determine if retrospective operation will assist the 

rule’s operation. Third, the court must weigh “the 

inequity imposed by retroactive application.” Here, this 

decision does not establish a new principle of law. 

 

48. Genie Industries, Inc. v. Matak, 462 S.W.3d 1 

(Tex. 2015) 

 

Worker was killed in a fall from the fully-

extended work platform of a 40-foot aerial lift. The lift 

tipped over when worker and his co-workers released 

the lift’s stabilizers and attempted to move the lift with 

the platform fully extended and worker still standing 

on the platform. Worker’s family sued the lift’s 

manufacturer for wrongful death and survival damages. 

 At trial, the jury found that a design defect had 

caused the fall and rendered a verdict for worker’s 

family, on which the trial court entered judgment. 

Manufacturer appealed, arguing that there was legally 

insufficient evidence to support the jury’s finding. 

 When reviewing a jury verdict for sufficiency of 

the evidence, “we cannot, of course, ‘substitute [our] 

judgment for that of the [jury], so long as the evidence 

falls within [the] zone of reasonable disagreement. But 

‘[w]here reasonable minds cannot differ, the issue is 

one of law rather than one of fact.’”’ 

 “‘The law of products liability does not guarantee 

that a product will be risk free’ but imposes liability 

only for defective products that are ‘unreasonably 

dangerous to the user or consumer.’” The elements of a 

design defect claim are: “‘(1) the product was 

defectively designed so as to render it unreasonably 

dangerous; (2) a safer alternative design existed; and 

(3) the defect was a producing cause of the injury.’” 

 “A safer alternative design is one that would have 

prevented or significantly reduced the risk of the 

injury, would not substantially impair the product’s 

utility, and was economically and technologically 

feasible at the time.” The alternative design “need not 

be actually built and tested” but simply must have been 

“‘capable of being developed.’” Importantly, the 

“‘overall safety’” of the alternative design must be 

considered—it is not sufficient to show an alternative 

design that would have prevented the injury in question  

 

 

but “‘would also have introduced into the product other 

dangers of equal or greater magnitude.’” 

 Here, family’s evidence included the testimony of 

an expert on aerial lift design and manufacture, who 

presented three alternative designs. In addition, 

family’s attorney suggested a fourth design while 

cross-examining manufacturer’s expert. The first 

design’s ability to prevent the death rested on the 

“mere ipse dixit” of family’s expert, the second would 

diminish the lift’s utility and was “vulnerable to the 

very misuse that occurred here” due to its lack of 

automation, the third had an “obvious flaw” in that it 

could be easily circumvented by users, and the fourth 

would hamper the utility of the machine by making it 

much harder to move. 

 However, while the evidence of a safer alternative 

design was “weak,” it could not be said that it was 

“less than a scintilla.” It was therefore legally sufficient 

evidence to support the jury’s verdict on that element. 

 Even with a safer alternative design, a plaintiff 

must also prove that the product was unreasonably 

dangerous as designed. This element “depends on 

whether the product’s risks outweigh its utility, 

considering” several factors, including: (1) “the utility 

of the product . . . weighed against the gravity and 

likelihood of injury;” (2) the availability of a 

reasonably safe substitute product that meets the same 

need; (3) “the manufacturer’s ability to eliminate the 

unsafe character of the product without seriously 

impairing its usefulness or significantly increasing its 

costs; (4) “the user’s anticipated awareness” of and 

ability to avoid the product’s inherent dangers, based 

on public knowledge or “suitable warnings or 

instructions;” and (5) “the expectations of the ordinary 

consumer.” 

 “The balancing is for the jury unless the evidence 

allows but one reasonable conclusion.” Here: (1) the 

evidence of the product’s utility was “undisputed,” and 

while serious injury due to misuse was possible, its 

likelihood was “all but nonexistent” as the “danger was 

patent;” (2) there was no evidence of a substitute 

product; (3) there was only slight evidence of a safer 

alternative design; (4) the danger of misuse was 

obvious and readily avoidable—“[o]ne need only look 

at the machine to appreciate this truth;” and (5) the risk 

of misuse would be obvious to the ordinary consumer. 

Based on these factors, there was “no evidence in 

the record before us” that the lift was unreasonably 

dangerous, and thus the evidence was legally 

insufficient to support the jury’s verdict. 
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49. Phillips v. Carlton Energy Group, LLC, 475 

S.W.3d 265 (Tex. 2015) 

 

Company entered first contract with owner to 

purchase an interest in a concession to explore for 

coalbed methane in Bulgaria. Company in turn entered 

second contract to sell part of its interest to investor. 

Investor then withdrew from second contract and 

convinces owner to declare company in breach of first 

contract and deal directly with investor in place of 

company. 

 Company sued investor for breach of second 

contract and tortious interference in first contract. Jury 

found for company, rendering a verdict for $66.5 

million in damages for tortious interference. The trial 

court proposed a remittitur to $31.16 million, which 

was the number suggested to the jury by company’s 

counsel during closing argument and which was based 

on the amount investor had offered in the second 

contract. Company accepted, but reserved the right to 

seek more on appeal. 

 Investor appealed arguing that there was no 

evidence to support the verdict on liability or on the 

amount of damages. “His arguments either confront 

adverse jury findings, which he must show are 

unsupported by any evidence, or are based on facts the 

jury refused to find, which he must show are 

conclusively established in the evidence.” 

 Investor argued that he was not liable for 

tortiously interfering in the first contract because, by 

the time investor began negotiations with seller, 

company had already breached the contract by 

improperly attaching conditions to its agreed payment 

to seller. However, when seller complained about the 

condition, company informed seller that the condition 

was consistent with an earlier oral agreement, and 

seller accepted this explanation, and the conditional 

tender, without further objection. Thus, there was 

evidence that company had complied with the contract 

and that seller only repudiated the contract on 

investor’s prodding. 

 Investor also argued that even if he tortiously 

interfered with the contract, company suffered no 

injury because company had no financial ability to 

perform without investor’s investment. However, the 

jury found that investor had agreed to provide that 

investment in the second contract and that investor had 

breached that contract without excuse. While there was 

evidence that investor had never received delivery of a 

signed copy of the agreement, there was evidence that 

the parties behaved as though they had a 

contract. “[W]hile signature and delivery are often 

evidence of the mutual assent required for a contract, 

they are not essential.” If there is a written draft of a 

contract, and each party “‘expresses his unconditional 

assent thereto, there is a written contract.’”  

 Investor also argued that company had waived 

any contractual rights by failing to immediately assert 

them upon investor’s letter declining to go forward 

with the transaction. However, company’s “delay was 

not, as a matter of law, a waiver of its right.” 

 While there was evidence that company had not 

fully performed the contract and that one of its owners 

did not think the parties had a firm agreement, “this 

says no more than that the evidence was disputed,” and 

“evidence tending to show the lack of an agreement 

was far from conclusive.” Thus, “the evidence supports 

the jury’s findings relating to tortious interference and 

fails to conclusively establish facts negating liability 

that the jury refused to find,” and as such the jury’s 

verdict on liability was supported by legally sufficient 

evidence. 

 Investor also argued that there was legally 

insufficient evidence of damages because they were 

based on a valuation of the Bulgarian mineral interest 

that was too speculative. Company’s expert testimony 

of the “fair market value” of property was based on 

their estimates of the value of the gas in the ground and 

the profits that might have been realized exploiting it. 

 “A property’s fair market value is what a willing 

buyer would pay a willing seller, neither acting under 

any compulsion,” and it is “generally determined either 

by using comparable market sales, calculating 

replacement cost less depreciation, or capitalizing net 

income—that is, profits.” Generally, it is well-settled 

that lost profits may “be recovered only when the 

amount is proved with reasonable certainty,” and, 

while the Court has never before addressed the issue, 

this requirement of reasonable certainty “clearly must” 

apply even when lost profits are used as a component 

of fair market value rather than as a direct measure of 

damages.  

 However, “when evidence of potential profits is 

used to prove the market value of an income-producing 

asset, the law should not require greater certainty in 

projecting those profits than the market itself would.” 

In other words, no matter how speculative a prospect 

for profit may appear, evidence of what a willing 

would be willing to pay for that prospect will support 

an award of damages for the market value. 

Here, the expert testimony of the Bulgarian 

property’s potential profits was “completely 

conjectural” and was no evidence of damages. 

However, the $31.16 million remittitur amount was 
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based on the amount investor agreed to pay company 

for a portion of its interest. In other words, the 

calculation was “based on an actual offer by a willing 

buyer—[investor]—to a willing seller—[company].” 

Evidence of this offer was “some evidence to support 

the verdict.” 

 

50. Ross v. St. Luke’s Episcopal Hospital, 462 S.W.3d 

496 (Tex. 2015) 

 

 Interlocutory appeal from the granting of a motion 

to dismiss based upon the plaintiff’s failure to file an 

expert report under Chapter 74. The Supreme Court 

ruled it had jurisdiction. 

If “a court does not have jurisdiction, its opinion 

addressing any issues other than its jurisdiction is 

advisory.” 

In an interlocutory appeal, generally, “the court of 

appeals’ judgment is final on interlocutory appeals. 

However, we have jurisdiction if the justices of the 

court of appeals disagree on a question of law material 

to the decision, or if a court of appeals holds differently 

from a prior decision of another court of appeals or this 

Court.” For “purposes of our jurisdiction, one court 

holds differently from another when there is 

inconsistency in their decisions that should be clarified 

to remove unnecessary uncertainty in the law.” Here, 

that exists. 

A review of “lower courts’ construction of the 

[Chapter 74] . . . is de novo . . . and our goal is to give 

effect to legislative intent.” 

 

51. Van Ness v. ETMC First Physicians, 461 S.W.3d 

140 (Tex. 2015) 

 

Family sued doctor and employer after baby died 

from whooping cough. Plaintiffs’ expert report 

contained some conflicting points regarding causation. 

But the Supreme Court ruled it satisfied the 

requirements of Chapter 74. 

“A trial court’s ruling on the sufficiency of an 

expert’s report is reviewed for abuse of discretion. 

Under that standard, appellate courts defer to the trial 

court’s factual determinations if they are supported by 

evidence, but review its legal determinations de novo. 

A trial court abuses its discretion if it rules without 

reference to guiding rules or principles. An expert must 

explain, based on facts set out in the report, how and 

why the breach caused the injury. A bare expert 

opinion that the breach caused the injury will not 

suffice.” 

 

52. William Marsh Rice University v. Refaey, 459 

S.W.3d 590 (Tex. 2015) 

 

Private college and its policeman filed an 

interlocutory appeal after the denial of their motion for 

summary judgment based upon immunity. The court of 

appeals ruled it had no jurisdiction over the appeal. 

The Supreme Court reversed. Interlocutory “appeals 

are generally final in the courts of appeals.” But the 

Court has “‘jurisdiction to determine whether the court 

of appeals correctly applied its jurisdiction.’” 

 

53. Randol Mill Pharmacy v. Miller, 465 S.W.3d 612 

(Tex. 2015) 

 

 Interlocutory appeal from the denial of a motion 

to dismiss after the plaintiffs failed to file an expert 

report under Chapter 74 in a case against pharmacists. 

The case involves “statutory interpretation, which 

we review de novo.”  

The opinion in the court of appeals in this 

interlocutory appeal included a dissent. Footnote 2: 

“Although a court of appeals’ judgment is generally 

final in an interlocutory appeal, we have jurisdiction 

when that court’s justices ‘disagree on a question of 

law material to the decision.’” 

 

54. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

“We review a trial court’s exclusion of evidence 

for an abuse of discretion. Erroneous exclusion of 

evidence is reversible only if it probably resulted in an 

improper judgment.” 

  When considering whether the exclusion of 

evidence was harmful, “the appellate court must 

review the entire record, ‘considering the state of the 

evidence, the strength and weakness of the case, and 

the verdict.’” 

 

55. In re Steven Lipsky, 460 S.W.3d 579 (Tex. 2015) 

 

 Landowner publicly criticized gas producer who 

drilled on a nearby property. Producer sued the 

landowner, his wife, and a consultant for defamation, 

disparagement, and conspiracy. Defendants moved to 

dismiss under Chapter 27. The Supreme Court ruled 

that circumstantial evidence can be used to provide 

clear and specific evidence of a prima facie case, and 

that, as to the landowner, plaintiff had met that 

standard. 
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Footnote 2: “The Legislature has . . . clarified that 

an interlocutory appeal is permitted from any 

interlocutory order denying a motion to dismiss under 

the TCPA. . . . [A]n interlocutory appeal is clearly the 

appropriate remedy going forward. . . .” 

 In a defamation case, any “award of general 

damages that exceeds a nominal sum is thus reviewed 

for evidentiary support.” 

“[W]hether a statement qualifies as defamation 

per se is generally a question of law.” 

 

56. Lippincott v. Whisenhunt, 462 S.W.3d 507 (Tex. 

2015) 

 

The Supreme Court considered the application of 

Chapter 27. “[W]e review issues of statutory 

construction de novo.” 

“We are . . . mindful that the Legislature has 

directed us to construe this Act ‘liberally to effectuate 

its purpose and intent fully.’” 

 

57. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 

plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-

]matter jurisdiction, we consider [standing issues] as 

we would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact 

issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been 

more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 

they should have been considered by the court of 

appeals. 

 Also, it was unclear whether the pretrial hearing 

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

58. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 After borrower defaulted on a construction note, 

lender foreclosed. The property was sold 15 months 

later. Suit considered a deficiency, and borrower 

sought an offset for the later sales price under TEX. 

PROP. CODE § 51.003. 
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“Because the trial court found against [borrower] 

and he had the burden of proof, to prevail on both his 

contentions on appeal he must show first, that no 

evidence supported the trial court’s finding, and if 

there was none, then second, that the evidence 

conclusively established the property’s value was what 

he alleges. . . .” 

 

59. Stribling v. Millican DPC Partners, LP, 458 

S.W.3d 17 (Tex. 2015) 

  

“[W]e construe an unambiguous deed as a matter 

of law.” 

 

60. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 

 

 The Supreme Court ruled that a Flood Control 

“District made the relocation [of utilities] necessary 

within the contemplation” of the relevant statute, and 

thus it, not the owner of the utilities, had to bear the 

expense.  

 “‘Because the trial court’s order does not specify 

the grounds for its summary judgment, we must affirm 

the summary judgment if any of the theories presented 

to the trial court and preserved for appellate review are 

meritorious.’” 

 When there is a plea to the jurisdiction, “a 

reviewing court must determine whether the party 

asserting jurisdiction has alleged facts that 

affirmatively demonstrate or negate the trial court’s 

subject matter jurisdiction. This determination is a 

question of law, which we review de novo.” 

 

61. G.T. Leach Builders, LLC v. Sapphire V.P., LP, 

458 S.W.3d 502 (Tex. 2015) 

 

Developer sued insurance brokers, engineers, 

subcontractors, and general contractor in a construction 

dispute. Defendants filed a motion to compel 

arbitration, which the trial court denied. Defendants 

filed an interlocutory appeal. 

 The court of appeals affirmed, and the Supreme 

Court granted defendants’ petitions for review. 

“Although we generally lack jurisdiction over 

interlocutory appeals, we have jurisdiction to review a 

court of appeals’ interlocutory judgment when its 

holding creates an inconsistency with prior precedent 

‘that should be clarified to remove unnecessary 

uncertainty in the law and unfairness to litigants.’” 

Here, the court of appeals’ holding was determined to 

create such an inconsistency with the Supreme Court’s 

prior holding in Perry Homes v. Cull, thus conferring 

jurisdiction on the Supreme Court. 

 Further, because the Supreme Court’s jurisdiction 

was properly invoked on one issue, it was permitted 

“to address and resolve all of the issues that all of the 

parties raise in this case.” “‘As we have repeatedly 

recognized, if our jurisdiction is properly invoked on 

one issue, we acquire jurisdiction over the entire 

case.’” 

 On its petition for review, general contractor 

argued that the issue of whether a contractual deadline 

in the arbitration agreement barred its demand for 

arbitration was for the arbitrators—and not the 

courts—to decide. Developer asserted that general 

contractor had waived this argument by not presenting 

it in the trial court. However, developer had itself first 

raised the contractual-deadline argument in its 

appellee’s brief before the court of appeals. 

 Normally, Texas’s “well-established error 

preservation rules . . . preclude a party from seeking 

appellate review of an issue that the party did not 

properly raise in the trial court.” However, while TEX. 

R. APP. P. 53.2(f) requires that an issue presented in a 

petition for review to the Supreme Court be “preserved 

for appellate review in the trial court and assigned as 

error in the court of appeals,” this rule applies “only 

‘[i]f the matter complained of originated in the trial 

court.” 

Although general contractor could have made its 

argument in its reply brief or in a motion for rehearing 

in the court of appeals, “our rules do not require 

petitioners to have made in the court of appeals all 

arguments that are responsive to arguments that a 

respondent raised for the first time in that court.” 

Instead, where “the petitioner’s argument or complaint 

first arises ‘from the court of appeals’ judgment,’ it 

‘may be raised either in a motion for rehearing in the 

court of appeals or in a petition for review’” in the 

Supreme Court. 

 

62. University of Texas at Arlington v. Williams, 459 

S.W.3d 48 (Tex. 2015) 

 

In a premises liability suit by a spectator injured 

in a stadium owned by a state university, university 

filed an interlocutory appeal from the trial court’s 

denial of a plea to the jurisdiction based on the 

recreational use statute and sovereign immunity. The 

court of appeals affirmed. The Texas Supreme Court 

granted a petition for review. 

 “Interlocutory appeals . . . are generally final in 

the court of appeals unless there is a dissent or a 
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conflict with another decision.” Without a dissent or a 

conflict, the Supreme Court generally lacks jurisdiction 

over interlocutory appeals. “Decisions conflict when 

there is an ‘inconsistency in [the] respective decisions 

that should be clarified to remove unnecessary 

uncertainty in the law and unfairness to litigants.’” 

Here, a conflict between the court of appeals’ decision 

and another court of appeals’ decision applying the 

recreational use statute to a spectator at a baseball 

game, as well as a prior Supreme Court decision 

applying the statute to a user of playground equipment 

in a city park, was sufficient to support the Supreme 

Court’s jurisdiction. 

 

63. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 

 

“We review a grant of summary judgment de 

novo.” 

 

64. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 

 

Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 

was an “extension of credit” under TEX. CONST. art. 

XVI, s. 50(a)(6) and that it was “without personal 

liability against each owner.” Homeowners later 

defaulted, though they alleged an oral contract with 

bank to refinance the loan. 

 After homeowners defaulted, bank filed an 

application for expedited foreclosure under TEX. R. 

CIV. P. 736.1 et seq. Homeowners then file a separate 

and original proceeding against bank in a different 

district court, in which they pled for specific 

performance of an oral contract to refinance the loan, 

declaratory judgment, common law fraud, and a DTPA 

claim, and requested attorney’s fees. This separate 

lawsuit automatically stayed bank’s expedited 

foreclosure action under TEX. R. CIV. P. 736.11(a). 

Bank answered in the separate lawsuit with a 

counterclaim for declaratory judgment, and requested 

attorney’s fees under the Uniform Declaratory 

Judgments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 

§ 37.009. The parties filed competing motions for 

summary judgment. Homeowners argued, among other 

things, that bank’s claims should not be characterized 

as requesting declaratory relief, but did not challenge 

the characterization of their own claims requesting 

declaratory relief. The trial court denied homeowners’ 

motion, granted bank’s motion, found that 

homeowners had defaulted, and ordered homeowners 

to pay bank’s attorney’s fees. 

 Homeowners appealed. The court of appeals 

affirmed the summary judgment that homeowners had 

defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 

declaratory relief, despite the fact that homeowners did 

not raise at trial or in its appeal. The court of appeals 

also held that the nonrecourse status of the loan 

prohibited a personal judgment against homeowners. 

The Supreme Court granted bank’s petition for review 

on the issue of the attorney’s fee award. 

 “Generally, a party may not recover attorney’s 

fees unless authorized by statute or contract.” “The 

UDJA authorizes a trial court to award ‘reasonable and 

necessary attorney’s fees as are equitable and just.’” 

Generally, “the party requesting attorney’s fees must 

affirmatively plead for them to be eligible for a 

judgment containing a fee award.” Bank satisfied this 

rule both by pleading § 37.009 of the UDJA and by 

generally praying for attorney’s fees. 

 However, homeowners argued that bank could not 

recover attorney’s fees because neither party had pled 

“a cognizable claim for declaratory relief.” 

Homeowners argued, as before the trial court, that 

bank’s claim should be re-characterized as something 

other than declaratory relief. Homeowners also argued, 

for the first time before the Supreme Court, that its 

own pleadings also did not state a cognizable claim for 

declaratory relief. 

 “Parties are restricted on appeal to the theory on 

which the case was tried.” “Appellate courts are 

similarly restricted and may not overlook the parties’  

trial theories.” “Likewise, in the summary judgment 

context, ‘[i]ssues not expressly presented to the trial 

court by written motion, answer or other response shall 

not be considered on appeal as grounds for reversal.”’ 

“A court of appeals commits reversible error when it 

sua sponte raises grounds to reverse a summary 

judgment that were not briefed or argued in the 

appeal.” 

 While courts may raise jurisdictional issues sua 

sponte and for the first time on appeal, “the UDJA does 

not confer jurisdiction, but ‘is merely a procedural 

device in deciding cases already within a court’s 

jurisdiction.” “Therefore, an appellate court may not 

re-characterize the parties’ claims as being for 

something other than declaratory relief unless the 

parties preserved the issue for appeal.” 

 Here, because both parties pleaded for 

“declaratory judgment” and because homeowners did 

not argue at trial or even on appeal that their own claim 

was mischaracterized as a declaratory judgment claim, 
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“it was error for the court of appeals to address [this 

argument] on appeal.” 

 Accordingly, “we must accept [homeowners’] 

claim for what it purports to be—a claim for 

declaratory relief.” Because bank pleaded for 

attorney’s fees for either prosecuting or defending a 

claim for declaratory relief, an award of attorney’s fees 

under UDJA was authorized. 

 

65. Environmental Processing Systems, L.C. v. FPL 

Farming Ltd., 457 S.W.3d 414 (Tex. 2015) 

 

Landowner sued neighbor for trespass, alleging 

that wastewater from neighbor’s treatment plant had 

migrated into the deep subsurface of landowner’s land 

and contaminated landowner’s groundwater. At trial, 

the contested issues were whether the wastewater had  

 

actually entered landowner’s land, whether landowner 

consented to the entry, and the amount of damages, if 

any. The trial court denied landowner’s no-evidence 

motion for directed verdict on the issue of consent, 

placing the burden of negating consent on the plaintiff.  

 The Court held that landowner had incorrectly 

attempted to place the burden of proof on neighbor in 

its motion for directed verdict, but nonetheless 

considered the merits of its contentions “because ‘[i]t 

is our practice to liberally construe the points of error 

in order to obtain a just, fair and equitable adjudication 

of the rights of the litigants.’” 

 

66. Wackenhut Corporation v. Gutierrez, 453 S.W.3d 

917 (Tex. 2015) 

 

Motorist was injured in a collision with a charter 

bus and sued the charter bus company. Before trial, 

motorist filed a motion for spoliation sanctions, 

arguing that bus company had failed to preserve 

footage from one of the video cameras on the bus. 

During trial, the trial court orally ruled that the bus 

company had negligently spoliated evidence and 

submitted a spoliation instruction to the jury. 

“[T]he trial court’s error is reversible only if it 

probably caused the rendition of an improper 

judgment.” When a spoliation instruction is given that 

should not have been, “the likelihood of harm from the 

erroneous instruction is substantial, particularly when 

the case is closely contested.” Here, the erroneously-

submitted spoliation instruction “probably caused the 

rendition of an improper judgment” because “[l]iability 

was closely contested” and motorist’s counsel 

emphasized the spoliation issue in jury argument. 

67. In re the Office of the Attorney General of Texas, 

456 S.W.3d 153 (Tex. 2015) 

 

 Suit to establish paternity and compel child 

support. “We review questions of statutory 

construction de novo.” 

 

68. Hooks v. Samson Lone Star, Limited Partnership, 

457 S.W.3d 52 (Tex. 2015) 

 

 Royalty owner sued production company under 

various theories, and the company alleged limitations. 

The “‘date a cause of action accrues is normally a 

question of law,’ [while] reasonable diligence is an 

issue of fact. . . .” 

 

69. National Property Holdings, L.P. v. Westergren, 

453 S.W.3d 419 (Tex. 2015) 

 

When “reviewing the reversal of a judgment 

notwithstanding a jury verdict in favor of Westergren, 

we ‘credit evidence favoring the jury verdict if 

reasonable jurors could, and disregard contrary 

evidence unless reasonable jurors could not.’” 

 “Whether a contract comes within the statute of 

frauds is a question of law, which we review de novo.” 

 

70. Texas Department of Aging and Disability Services 

v. Cannon, 453 S.W.3d 411 (Tex. 2015) 

 

Tort Claims Act case. After the trial court denied 

the department’s plea to the jurisdiction and the 

employees’ motion to dismiss, they filed an 

interlocutory appeal as permitted by § 51.014(a)(5). 

 

F. Remand 

 

1. 4Front Engineered Solutions, Inc. v. Rosales, ___ 

S.W.3d ___ (Tex. 2016)(12/23/16) 

 

 Warehouse hired electrician, who hired 

subcontractor, to fix sign. Warehouse supplied forklift, 

which was negligent operated by electrician when he 

drove off of sidewalk, and subcontractor was seriously 

injured. The jury found warehouse negligently 

entrusted forklift to electrician, and also found 

electrician and subcontractor were partially at fault. 

The Supreme Court reversed and rendered judgment in 

favor of the warehouse. 

 “Judicial efficiency might compel us to simply 

reapportion the jury’s responsibility findings between 

[electrician] and [subcontractor] and place sixty 
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percent (15/25s) on [electrician]. . . . But the possibility 

that the jury would have assigned different percentages 

to [electrician] and [subcontractor] had it found that 

[warehouse] bears no responsibility might compel a 

different result.” Thus, the Court remanded to the trial 

court. 

 

2. Southwestern Energy Production Co. v. Berry-

Helfland, 491 S.W.3d 699 (Tex. 2016)  

 

Engineers sued oil company, asserting 

misappropriation of trade secrets and other claims 

relating to oil company’s acquisition and use of 

information on well locations developed by engineers. 

The jury found for engineers and awards damages for 

misappropriation and breach of a confidentiality 

agreement. Oil company appealed on multiple issues. 

Here, there was “legally sufficient evidence . . . to 

support an award of actual damages, but insufficient 

evidence exists to support the entire amount the jury 

awarded,” requiring reversal of the damages award and 

a remand for new trial. “Rendition is not proper 

. . . because an overstatement of damages does not 

entirely defeat recovery when there is legally sufficient 

evidence that damages exist.” 

 

3. Greer v. Abraham, 489 S.W.3d 440 (Tex. 2016) 

 

In an appeal involving TEX. CIV. PRAC. & REM. 

CODE, CH. 27, the Supreme Court reversed and 

remanded to the court of appeals to review appellee’s 

“unaddressed issues.” 

 

4. Cardwell v. Whataburger Restaurants, LLC, 484 

S.W.3d 426 (Tex. 2016) 

  

Trial court denied non-subscribing employer’s 

motion to compel employee to arbitration, and 

employer appealed. The court of appeals overruled 

only the issues the trial court based its ruling upon, 

without reaching other issues briefed by the parties. 

The Supreme Court remanded, holding that worker 

“could argue these grounds on Whataburger’s appeal 

without perfecting her own appeal. . . . The court of 

appeals ‘must hand down a written opinion 

that . . . addresses every issue raised and necessary to 

final disposition of the appeal.’” 

 

 

 

 

 

5. Railroad Commission of Texas v. Gulf Energy 

Exploration Corporation, 482 S.W.3d 559 (Tex. 

2016) 

 

Railroad Commission ordered operator to plug 

several inactive offshore oil wells, and then took over 

responsibility to plug the wells because operator lacked 

sufficient assets to carry out the order. At a meeting 

between lessee and the Commission, Commission 

agreed to delay plugging some of the wells, and the 

parties later executed a formal written agreement. 

However, after the meeting but before the written 

agreement was executed, the Commission mistakenly 

plugged one of the wells. 

Lessee obtained legislative consent to sue the 

Commission under TEX. CIV. PRAC. & REM. CODE, 

CH. 107, and then sued the Commission for damages. 

At trial, the trial court denied the Commission’s 

request for a jury question on contract formation, 

holding as a matter of law that a contract was formed at 

the meeting. The trial court also denied the 

Commission’s request for an instruction on its asserted 

statutory good-faith defense under TEX. NAT. RES. 

CODE § 89.045. The jury found for lessee on its breach 

of contract claim. The Supreme Court reversed and 

remanded for a new trial, holding that the failure to 

submit a jury question on contract formation and the 

failure to submit a jury question on the good-faith 

defense were both error. 

The Commission did not waive error by failing to 

request a definition of good faith in conjunction with 

their requested jury question. The Commission’s 

requested jury question “generally tracked the pertinent 

statutory language,” and thus complied with the 

requirements of TEX. R. CIV. P. 278. “We are par-

ticularly loath to find waiver for failing to propose a 

definition of a statutory term when no case law 

provided explicit guidance on what the proper 

definition of that term should be.” 

Additionally, the error was harmful and, thus, was 

reversible under TEX. R. APP. P. 61.1. “Charge error ‘is 

generally considered harmful’ and thus reversible ‘if it 

relates to a contested, critical issue.’” “The good-faith 

defense qualifies as such an issue.” 

Turning to the failure to submit a question on 

contract formation, there was conflicting evidence as to 

whether the parties intended to be bound by the initial  
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oral agreement, and thus contract formation was “a 

disputed fact issue that should have been presented to 

the jury.” 

 

6. Blair v. Atlantic Industrial, Inc., 482 S.W.3d 57 

(Tex. 2016) 

  

 In this motor vehicle collision suit, the defendants 

appealed after the trial court disregarded part of the 

verdict. The court of appeals issued an opinion that 

conflicted with its judgment. The Supreme Court 

“agree[d] that the opinion and judgment are 

inconsistent.” Therefore, it “remand[ed] the case to the 

court of appeals for it to render judgment consistent 

with its opinion.” 

 

7. Sloan v. Law Office of Oscar C. Gonzalez, Inc., 

479 S.W.3d 833 (Tex. 2016) 

 

In suit against attorneys, the Supreme Court 

remanded after the court of appeals erred by failing to 

address “the sufficiency of the evidence of a joint 

enterprise or joint venture, or the legal implications of 

those findings.” The Court remanded so that the court 

of appeals could address the issue of the proportionate-

responsibility scheme on this case “in the first 

instance.” 

 

8. White v. Davis, 475 S.W.3d 783 (Tex. 2015) 

 

 Following Zorrilla v. Aypco Construction II, LLC, 

469 S.W.3d 143 (Tex. 2015), the Supreme Court ruled 

that the exemplary-damages cap need not be 

affirmatively pleaded.” The Court therefore remanded 

the case to the court of appeals to reconsider the 

exemplary damages award “in light of our recent 

decision.” 

 

9. Kachina Pipeline Company, Inc. v. Lillis, 471 

S.W.3d 445 (Tex. 2015) 

 

Substituted opinion on denial of rehearing 

changes two phrases from the original to clarify that 

there was no evidence in the record that pipeline 

company ever faced an underpressurization issue, and 

that absent such evidence, the contract did not 

authorize pipeline company to deduct compression 

costs. Also changed the remand language from remand 

“for consideration of [respondent’s] claim for an 

accounting and costs and fees” to remand “for further 

proceedings consistent with this opinion.” See below 

for original opinion.  

10. Royston, Rayzor, Vickery & Williams, LLP v. 

Lopez, 467 S.W.3d 494 (Tex. 2015) 

 

In “the interest of judicial economy we also 

consider [appellant’s] other potentially dispositive 

issues instead of remanding them. . . .” 

 

11. Kachina Pipeline Company, Inc. v. Lillis, ___ 

S.W.3d ___ (Tex. 2015)(6/12/15) 

 

[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 

Due to the reversal of two principal points granted 

in a declaratory judgment, the Supreme Court 

remanded the case to determine the “appropriate award 

of costs and fees.” 

 

12. Atkins North America, Inc. v. CCE, Inc., 481 

S.W.3d 214 (Tex. 2015) 

  

 Suit between surety and general contractor after 

the contractor defaulted on a governmental project. 

The Supreme Court overruled a motion for rehearing 

on its denial of contractor’s petition for review, 

returning the case to the trial court. 

 “While Atkins’s petition for review was pending 

in this Court, we held in LAN/STV v. Martin K. Eby 

Construction Co., 435 S.W.3d 234 (Tex. 2014), that 

the economic loss rule barred a general contractor from 

recovering delay damages from a project architect with 

which it did not contract.” 

 “We think this . . . is best addressed by the trial 

court on remand.” 

 

13. City of Dallas v. TCI West End, Inc., 463 S.W.3d 

53 (Tex. 2015) 

 

City sued landowner for civil penalties for 

demolishing a building in a historic overlay district 

without the appropriate permit in violation of a zoning 

ordinance. The suit was brought under TEX. LOC. 

GOV’T CODE § 54.012(3), which authorizes a 

municipality to bring a civil action “to enforce an 

ordinance ‘for zoning that provides for the use of land 

or classifies a parcel of land according to the 

municipality’s district classification scheme,’” and § 

54.017, which authorizes civil penalties for knowing 

failure to comply with ordinances. 

 City obtained a judgment against landowner after 

a jury trial, but the court of appeals reversed, “holding 

that sections 54.012 and 54.017 apply only to health 

and safety ordinances, not ‘general zoning ordinances 
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regulating the use of land.’” The court of appeals 

alternatively held that city “presented no evidence that 

[landowner] was informed about the relevant ordinance 

provision before demolishing the building, as required 

to obtain civil penalties under section 54.017.” 

 When interpreting a statute, a court must 

“presume the Legislature selected the statute’s 

language with care, choosing each word for a purpose 

and purposefully omitting words not chosen” and 

“must avoid adopting an interpretation that ‘renders 

any part of the statute meaningless.’” Here, while some 

subsections of 54.012 are specifically limited to health 

and safety ordinances, 54.012(3) contains no such 

restrictions on enforcement of zoning ordinances. 

 The court of appeals’ interpretation of 54.012(3) 

“as incorporating a health-and-safety limitation is 

contrary to the plain and unambiguous language in the 

statute and would render meaningless and redundant 

language in that section,” expressly imposing a health-

and-safety restriction on enforcement of other types of 

ordinances. Instead, the Court concluded that the 

statute “authorizes a suit for civil penalties based on a 

violation of the land-use restrictions embodied in” the 

city’s zoning ordinance in question. The Court 

reversed the portion of the court of appeals’ judgment 

concluding that the statute did not authorize city’s civil 

action. 

 Further, it was not necessary for city to present 

evidence of landowner’s knowledge of the ordinance 

prior to demolition, because “section 54.017 authorizes 

an award of civil penalties if the defendant violated an 

ordinance after receiving notice of its provisions or 

failed to take action necessary for compliance with the 

ordinance after receiving such notice.” “The statute’s 

use of ‘or,’ a disjunctive, identifies two alternative 

bases for recovering civil penalties.” 

 Because the court of appeals erred in failing to 

consider whether there was evidence, as city argued, 

that landowner “could have sought a post-demolition 

permit or taken other steps ‘necessary for compliance 

with the ordinance after receiving such notice,’” the 

Court remanded the case to the court of appeals. 

 

14. JLG Trucking, LLC v. Garza, 466 S.W.3d 157 

(Tex. 2015) 

 

Footnote 8: Because “liability was contested in 

the trial court, both liability and damages must be 

remanded.” 

 

 

 

15. Vernco Construction, Inc. v. Nelson, 460 S.W.3d 

145 (Tex. 2015) 

 

In a complex commercial dispute, defendants filed 

a pretrial motion to dismiss for lack of standing, 

asserting that plaintiff had assigned its claims to bank 

as part of a forbearance contract in which bank agreed 

to abstain from foreclosing on a promissory note and 

plaintiff agreed that bank was the “owner” of 

plaintiff’s receivables, including its claims in the 

underlying litigation. Plaintiff filed with its response an 

addendum to the forbearance agreement, signed by 

plaintiff and bank after the motion to dismiss had been 

filed, which clarified that bank had never acquired 

legal ownership of the claims, and that the claims were 

still owned by plaintiff. After what was “evidently a 

lengthy pretrial hearing,” the trial court denied the 

motion to dismiss, expressly finding that plaintiff had 

standing. At trial, defendants re-urged its standing 

arguments at trial, but the trial judge declined to 

reconsider the prior ruling. Defendants’ attempts to 

introduce the forbearance agreement at trial were 

denied, and defendants made an offer of proof. Neither 

party included the addendum in an offer of proof. The 

plaintiff ultimately prevailed at trial. 

 Defendants again asserted the standing argument 

on appeal to the court of appeals, and the court of 

appeals reversed and dismissed the case for want of 

jurisdiction. The court of appeals refused to consider 

the addendum because it had not been included in an 

offer of proof at trial, determining that it was therefore 

not part of the appellate record. The court of appeals 

apparently “overlooked the addendum” despite the fact 

that it was in the clerk’s record as filed with plaintiff’s 

response to the motion to dismiss, and “never 

mentioned the hearing on the motion to dismiss” or the 

trial court’s pretrial ruling denying the motion. 

 “‘Because standing is a component of subject[-

]matter jurisdiction, we consider [standing issues] as 

we would a plea to the jurisdiction.’” A trial court may 

rule on a plea to the jurisdiction by submission on the 

pleadings, but most consider evidence “‘when 

necessary to resolve the jurisdictional issues.’” “‘When 

a jurisdictional issue is not intertwined with the merits 

of the claims, which is the case here, disputed fact 

issues are resolved by the court, not the jury.’” 

 While a jurisdictional determination “should be 

made as soon as practicable, . . . the court has 

discretion to defer the decision until the case has been  
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more fully developed.” Here, the trial judge “had 

discretion to consider the jurisdictional matter in a 

pretrial hearing” rather than waiting for trial, and “was 

not required” to reconsider the pretrial jurisdictional 

ruling at trial. 

 Because the trial court made its jurisdictional 

ruling at a pre-trial hearing and “declined to 

reconsider” it at trial, “we must review the evidence 

before the trial court at the motion-to-dismiss hearing.” 

“Contrary to the court of appeals’ suggestion 

otherwise, we are not limited to reviewing evidence 

provided in an offer of proof at the trial on the merits.” 

Because the forbearance agreement and addendum 

were both “included with the pleadings germane to the 

motion to dismiss, which were before” the trial court, 

they should have been considered by the court of 

appeals. 

 Also, it was unclear whether the pretrial hearing  

was an evidentiary hearing. “‘If all the evidence is filed 

with the clerk and only arguments’” are presented at 

the hearing, “‘the appeal should be decided on the 

clerk’s record alone.’” However, if evidence was 

presented in open court at the hearing, a “reporter’s 

record is required . . . to preserve evidentiary 

complaints for appellate review.” 

 

16. PlainsCapital Bank v. Martin, 459 S.W.3d 550 

(Tex. 2015) 

 

 The case was remanded to consider “factual 

sufficiency challenges” and challenges to the award of 

attorney’s fees. 

17. Nabors Well Services, Ltd. v. Romero, 456 S.W.3d 

553 (Tex. 2015) 

 

Occupants of an SUV sued an oil services 

company for negligence after a collision with 

company’s truck killed one of the SUV’s eight 

occupants and injured the other seven. Several of the 

occupants were ejected from the SUV, and there was 

evidence that many were not wearing seatbelts. 

 The trial court excluded all evidence of nonuse of 

seatbelts, pursuant to the Supreme Court’s 1974 

decision in Carnation Co. v. Wong, 516 S.W.2d 116 

(Tex. 1974). In addition, the trial court excluded 

company’s biomechanics expert’s testimony regarding 

seatbelt nonuse on Daubert/Robinson grounds. The 

Supreme Court overruled Wong and held that seatbelt 

evidence is now admissible in civil cases. 

 Occupants argued that the Court need not have 

reconsidered the seatbelt rule in Carnation because, 

without the excluded testimony of company’s 

biomechanics expert, company had no evidence that 

nonuse of seatbelts caused the injuries. However, that 

issue was not addressed by the court of appeals, which 

affirmed based solely on Carnation. The Court 

therefore remanded the case to the court of appeals for 

consideration of whether the expert’s testimony was 

properly excluded or whether company had sufficient 

evidence of injury causation without that testimony. 
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