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Police officers never stop acting as those who protect and serve. 24 hours a day, 7 days a 

week they are expected to stop crime and enforce the oath they take upon graduating the 

academy. And yet, for one officer who was injured in the line of duty, a fine line as to what 

constitutes "on duty" was drawn and he was abandoned by the County, specifically the County's 

workers' compensation carrier, to whom he had dedicated himself. 

The Law in Texas on Course and Scope 

For Officer Hinojosa and employees across the state of Texas whether or not their job 

related injury will be covered by Worker's Compensation Insurance may depend on whether 

they were in course and scope of their employment at the time of injury. Before an injury may be 

classified as one sustained in the course of employment it must meet two tests: (1) it must be of a 

kind or character originating in or having to do with the employer's work; and (2) it must have 

occurred while the individual was engaged in the furtherance of the employer's business or 

affairs.   The Texas Labor Code provides, in pertinent part: 

"Course and scope of employment" means an activity of any kind or character that 

has to do with and originates in the work, business, trade, or profession of the 

employer and that is performed by an employee while engaged in or about the 

furtherance of the affairs or business of the employer. The term includes an 

activity conducted on the premises of the employer or at other locations. The term 

does not include: 

(A)    transportation to and from the place of employment unless: 

(iii) the employee is directed in the employee's 

employment to proceed from one place to 

another place ....
3
 

The Texas Supreme Court has stated, "[i]n general, injuries which occur while the employee is 

traveling to or from work are not compensable under the [Worker's Compensation] Act". 

Paragraph (A) has become known as the "coming and going" rule which "codifies what 



originated as early judicial attempts to delineate circumstances when employee travel to and 

from work would come within the Act's 'course and scope' definition."
5
 

Early decisions reasoned that the employee's travel to and from work would further the 

affairs of the employer, but determined as a general rule such travel could not usually be said to 

original business because "[t]he risks to which employees are exposed while traveling to and 

from work are shared by society as a whole and do not arise as a result of the work of 

employers." This concept evolved into the general exclusion of employee travel to and from 

work from the course and scope of employment.
7
 "At the same time, however, courts came to 

recognize three chief types or circumstances in which employee travel to and from work could 

potentially come within the course and scope of employment (and would be, in effect, exceptions 

to the exclusion for 'coming and going' travel)—the three categories of employee travel 

ultimately codified in subparagraphs (i), (ii), and (iii)."
8
 Consequently in Texas, when an 

employee is injured en route, the coming and going rule comes into play to determine if Worker's 

Compensation Insurance will cover the injuries. 

Employee Travel Must Satisfy Two Elements of the General Course and Scope Definition 

Employee travel must satisfy two elements of the general course and scope definition in order to be 

compensable.
9
 As the court in Rose v. Odiorne noted, "proof of [employer-paid travel] does not 

entitle appellant to compensation but only prevents his injury from being excluded from 

coverage simply because it was sustained while he was traveling to or from work ....[I]n order to 

prevail on the merits, appellant was required to prove...that the injury originated in the 

employer's business and was sustained during the furtherance of the employer's businesss." 

The first element that must be satisfied is whether the employee's travel originated in the 
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employer's business. The case law has demonstrated that this first element will be the most 

important in a summary judgment analysis or in making the ultimate decision on compensation. 

The second element of the course and scope definition is relatively easy to meet; does the 

travel further the affairs of the employer?
12

 An employee's travel between home and work 

furthers the affairs of the employer because it makes the employment possible.
13

 This satisfies 

the second element. The first element, whether the travel originated in the employer's business is 

where summary judgment will hinge.
14

 There is no bright line rule to determine what travel 

originates in the employer's business. Consequently the facts of each individual case will be very 

important. 

As a general rule, an employee's travel originates in his employer's business if the travel 

was pursuant to the express or implied requirements of the employment contract.
15

 "This reflects 

the underlying policy goal of allocating to the employer and insurance carrier the risks inherent 

in an employee's job while leaving to the employee risks that are 'shared by society as a whole 

and do not arise as a result of the work of the employer.'"
16

 When the employer requires the 

employee to travel as part of its business, for example pursuant to a contract of employment, "the 

risk of traveling stems from that business and properly can be said to arise as 
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a result of the employer's business." 

When evaluating the origination of the employer's business element, courts must consider 

the nature of the employee's job, the circumstances of the travel, and any other relevant facts.
18

 

Additionally, when evaluating these cases, one "must bear in mind that the provisions of the 

Workers' Compensation Act should be given a liberal construction to affect its purpose of 

compensation injured workers and their dependents."
19

 



The Special Mission is Probative of Whether the Travel Originated in the Employee's 
Business 

When an employee is on a "special mission," that is, when "the employee is directed in 

the employee's employment to proceed from one place to another place," the employee is acting 

within the course and scope of employment, and injuries suffered while on the special mission 

are compensable.    The fact that an employee is directed to report to work at a different time or a 

different location is, alone, not enough to establish the employee was on a special mission. 

Again, the probative question is whether the travel is required as part of the employment rather 

than simply reporting to work. 

Employer Provided Transportation can also be Evidence that the Travel Originated in the 

Employee's Business 

One fact that may be telling in the analysis of the coming and going rule is the employee's 

mode of transportation. An employer's provisions of transportation can be proof of origination 

considering that "the employer's [mere] gratuitous furnishing or paying transportation as an 

accommodation to the worker and not as an integral part of the employment contract ... does not 

by itself render compensable an injury occurring during such transportation."
22

 Employer 

provided transportation that amounts to a "necessity from the employer's perspective and not just 

an accommodation" to the employee can be sufficient to prove that the travel originated in the 

employer's business." 

The "Continuous Coverage" Rule and Overnight Travel 

An employee is generally within the course and scope of his employment when the 

employer's business requires him to travel away from the employer's premises.
24

 In fact, relying 

on what has come to be known as the "continuous coverage" rule, the Texas Supreme Court has 

held that the course and scope of employment in cases of overnight travel is broad, extending 
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even beyond the actual act of travel itself to include injuries sustained during "down time.' 

Should an employee be injured during overnight travel at the behest of his employer, the case law 

is clear that these injured are compensable. 

For Police Officers the Coming and Going Rule is Slightly Different 

"[BJecause they retain their status as peace officers twenty-four hours a day, making the 

distinction between compensable or non-compensable injuries may be more difficult than cases 

involving other citizens."
26

 The Fourteenth Court of Appeals used a test "that turns on one basic 

inquiry: in what capacity was the officer acting at the time [of the injury]?" The Fourteenth Court 

of Appeals further noted that the inquiry is generally a fact issued to be decided on a case-by-case 

basis. As a result of an officer's duty, determining whether the injury is compensable may be a 

more laborious process. 

What Does All of this Mean for Police Officers in the State of Texas? 

The Day That Changed Sergeant Hinojosa's Life 

On January 8, 2005, Sergeant Hinojosa was injured in a motorcycle wreck while in the 

course and scope of his employment with the Harris County Constable's Office, Precinct One.
29 

Harris County disputed his status as off duty and in doing so denied him the lifetime benefits that 

he became entitled to as a result of his length of service and the severity of his injuries.
30

 This 

particular day would forever change his life and would ultimately change the law in the State of 

Texas. 

Hinojosa was scheduled to begin his regular shift with the Constable's Office at 2:00 p.m. 

on that Saturday; however, as there was not a morning patrol supervisor for the Harris County 

Constable's Office, Precinct One, Sergeant Hinojosa signed on for duty around 10:00 a.m. that 

morning.    It was customary and a requirement of his job to sign on with dispatch as the sergeant 
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on call for the morning. This made Sergeant Hinojosa available to be called to a scene or to assist 

the deputies on duty. Sergeant Hinojosa and several other officers were working off-duty 

escorting funeral processions. During a break between processions, Sergeant Hinojosa along with 

Deputy Terrence Leonard and Deputy Rick Wagner grabbed an early lunch at a Jack in the Box 

restaurant.
33

 

Shortly before collision, Sergeant Hinojosa received a walkie-talkie communication from 

Deputy Doug Crow, requesting his assistance as the supervisor on call for Precinct One.
34 

Deputy 

Crow had received a call from the shift supervisor ordering him to assist a civilian in the voluntary 

commitment of an individual to a mental health facility. Sergeant Hinojosa agreed to meet 

Deputy Crow to advise him how to proceed and to provide supervisory oversight. Around 11:35 

a.m., Sergeant Hinojosa called in to dispatch to report that he would be responding to the call 

from Deputy Crow. When the collision occurred, Sergeant Hinojosa was en route to meet Deputy 

Crow and assist with the voluntary commitment. 
5
 

The Battle for Lifetime Benefits Began for This Permanently Disabled Officer At this point, the 

five year battle for benefits began. The county took the position that Sergeant Hinojosa was 

outside the course and scope of his employment at the time of his injuries and therefore, not 

entitled to worker's compensation benefits.
36

 The case determination ultimately ended up in 

district court. Harris County appealed the judgment of the trial court rendered in favor of Eluid 

Hinojosa after a bench trial. The bench trial concerned Hinojosa's appeal of a decision of the 

Appeals Panel of the Texas Department of Insurance—Worker's Compensation Division ("the 

Department"), in which the Department determined he was not acting in the course and scope of 

his employment when he was injured in a motor vehicle accident.    In two issues on appeal, the 

county contended the evidence was legally and factually 
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insufficient to establish Hinojosa was acting in the course and scope of his employment.
39

 The 

First Court of Appeals concluded the evidence was legally and factually sufficient to support the 

trial court's judgment.
40

 The Texas Supreme Court did not grant the County's petition for review 

thereby upholding the decision of the First Court of Appeals. 

Hinojosa was on Duty and Entitled to Compensation when Responded to the Call The First 

Court of Appeals evaluated all of the evidence presented at the trial court which included 

testimony from several acting police officers.
41

 Several officers testified that Hinojosa was 

required to respond to Deputy Crow's request for assistance and he was on duty when he 

responded.
42

 The evidence supported the finding that Hinojosa was responding to a call for 

assistance while on duty—and thus in the course and scope of his employment The court 

ultimately found that Hinojosa had signed on for work before he responded to the call for 

44 

assistance. 

The court took a position similar to what the Fourteenth District Court of Appeals 

espoused in Blachvell. As the court in Blackwell stated, an "officer's duty under the law is 

frequently, and sometimes the only, basis for determining when he is in the 'course of 

employment.'"
43

 To adopt a contrary reasoning would be to "disregard that a police officer may, 

while going about his private affairs, find himself unexpectedly in the presence of brutal criminal 

activity."
46

 The court went on to state that to "hold that an officer should not expect to be 

compensated for injuries sustained by his attempts to enforce the law only encourages 

lawlessness."
47

 Accordingly, the First Court of Appeals found that Sergeant Hinojosa was on duty 

when he accepted a call to report to work. At that point, he was entitled to compensation when 

injured in the line of duty regardless of where he was. 
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What does this mean for Workers across Texas? 

Youngblood: The On-Call Plant Supervisor 

Circumstances similar to those found in Hinojosa were presented in Highlands Insurance 

Co. v. Youngblood. In Youngblood, a plant supervisor, Lloyd Youngblood ("Youngblood") was 

traveling back to his employer's premises to address an operational problem after his normal work 

day had ended. Youngblood, was fatally injured while traveling back to the plant.
50

 The issue was 

whether Youngblood was acting in the course and scope of his employment while traveling back 

to the plant to address the operational problem.
51

 

The court found that it was strictly within Youngblood's discretion as to whether he 

needed to go back to the plant to address operational issues after hours and that he did not need 

an approval for that judgmental action.
52

 It was part of Youngblood's duties to keep the mill 

running around the clock 365 days a year.
53

 Youngblood was provided a radio by his employer 

and was on call 24 hours a day.
54

 On the night of the incident, Youngblood received a call on the 

radio indicating a problem at the plant; he responded with a phone call and indicated that he was 

on his way to the plant.
55

 While en route, he was fatally injured in a car accident.
3
 Ultimately, the 

court held that Youngblood was "in the course and scope of his employment when his fatal 

automobile accident occurred by reason of his duties and responsibilities." 

McVey: Going to Job-Related Training Conference 

Troy McVey was killed in a motor vehicle accident while driving to Houston for a job-

related training conference.
58

 Chantal McVey, his beneficiary, filed for worker's compensation 

benefits from Zurich American Insurance Company.
5
 Zurich denied coverage, claiming that 

McVey's death was not compensable because he had not been acting within the course of his 

employment at the time of his fatal accident.
60

   McVey stopped to pick up a co-worker on his 
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way to the conference; while en route he was involved in a motor-vehicle accident that killed 

him. ' Zurich argued that as a matter of law McVey had been traveling to work and had not been 

acting within the course and scope of his employment and potentially implicated the "coming and 

going" rule. The court held that the "coming and going" rule did not apply to McVey's travel and 

he was acting in the course of his employment at the time of death.
63

 McVey was not merely going 

to work, but was acting in accordance with his job responsibilities. 

Conclusion 

The Texas Supreme Court in rejecting the petition for review of this matter has essentially 

ensured that this case stands as the law in Texas when determining an officer's on duty status. 

Hinojosa and Youngblood can be read together to cover those individuals who are on call to 

become on duty as both were in professions requiring them to be on call 24 hours per day. This 

encompasses individuals beyond law enforcement and arguably includes those individuals who 

are obligated to respond. This holding, together with the McVey decision, may have broader 

implications for workers in other industries, for example off shore workers who are injured en 

route to offshore platforms. These cases mark a consistent expansion of those entitled to benefits 

and a reminder of the purpose of the Act; to compensate injured workers and their dependents. 
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